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§ 1 Scope of Application, General Regulations 
 
1.1 These General Terms and Conditions of Con-

tract for the Provision of Application Software 
(hereinafter referred to as "T&C Software") of 
the Gesellschaft für Organisationsberatung 
und Softwareentwicklung mbH (hereinafter 
"GFOS") regulate the legal framework for the 
unlimited provision of application software 
(hereinafter "Software") of the GFOS.  

 
1.2 These GTC software apply exclusively to en-

trepreneurs within the meaning of § 14 of the 
German Civil Code (BGB), i.e. to natural or legal 
persons who, when concluding a legal transac-
tion, act in the exercise of their commercial or 
self-employed professional activity, including 
legal entities under public law and special 
funds under public law.  Orders from consum-
ers will not be accepted by GFOS. As "Cus-
tomer" is hereinafter referred to as any com-
pany that concludes a contract with GFOS for 
the provision of software with the inclusion of 
this T&C software (hereinafter "Leasing con-
tract". 

 
1.3 This T&C Software and the documents refer-

enced herein are exclusive. Deviating, conflict-
ing or supplementary terms and conditions of 
the customer shall only become part of the as-
signment agreement if and to the extent that 
the parties have expressly agreed on their va-
lidity in writing. This consent requirement ap-
plies in any case, for example even if GFOS be-
gins to provide services to the customer with-
out reservation in knowledge of the custom-
er's general terms and conditions or terms and 
conditions of purchase. 

 
1.4 The documents referred to in these GTC soft-

ware, in particular the product or module de-
scription (hereinafter "Product"), the invest-
ment overview and the offer of GFOS, are in-
tegral parts of the assignment agreement con-
cluded between the parties. Unless expressly 
stated otherwise, references to documents 

refer to the version of the documents in force 
from time to time.  

 
1.5 Individual agreements made between GFOS 

and the Customer in individual cases (includ-
ing ancillary agreements, additions and 
amendments) shall in any case take prece-
dence over these GTC Software. The content 
of such agreements shall be governed by a 
written contract or the written confirmation of 
GFOS. 

 
1.6 References to the applicability of statutory 

provisions are only of clarifying significance. 
Even without such clarification, the statutory 
provisions therefore apply, insofar as they are 
not directly amended or expressly excluded in 
these GTC software. 

 
1.7 The provisions of this T&C Software apply ac-

cordingly to the provision of application docu-
mentation as well as the provision of patches, 
updates, upgrades as well as new releases and 
versions of the Software to the Customer in 
the context of rectification or software sup-
port. 

 
§ 2 Conclusion of Contract, Terms of Service and 
Scope of Services 
 
2.1 All offers from GFOS are subject to change 

and non-binding, unless they have been 
marked as binding. They are merely requests to 
the customer to place orders.  

 
2.2 If the customer places an order on the basis of 

the non-binding offers, a transfer contract – 
even in ongoing business transactions – is only 
concluded by the written order confirmation 
from GFOS (sufficient also by e-mail). In all 
other cases, the conclusion of the assignment 
agreement takes place at the latest by the ex-
ecution of the services or the transfer of the 
software. If an order confirmation is made by 
GFOS, this alone is decisive for the content of 
the assignment contract, in particular for the 
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scope of the software transfer as well as the 
delivery time or other performance periods. 

 
2.3  Dates and deadlines are non-binding, unless 

they have been expressly agreed in writing as 
binding. GFOS shall only be in default with an 
obligation to perform if the customer has pre-
viously warned GFOS in writing and has un-
successfully set a reasonable deadline for the 
provision of services. In the case of physical 
shipment, the time at which GFOS hands over 
the software to the carrier is decisive for 
compliance with delivery dates and the trans-
fer of risk, otherwise the time at which the 
software is made available and this is commu-
nicated to the customer. In the absence of 
any other written agreement, the customer's 
interest in delivery shall only cease to exist in 
the event of a delay in delivery or perfor-
mance if GFOS does not deliver essential 
parts or delays them. GFOS shall not be in de-
fault as long as the Customer is in default with 
the performance of obligations towards 
GFOS, including those arising from other con-
tracts. 

 
2.4 The customer acquires the software specified 

in the offer from GFOS under the terms of use 

agreed in these GTC software. 
 
2.5 The range of functions of the software as well 

as the technical requirements for use are 
specified in the product description for the 
respective software. For the range of func-
tions of third-party software (hereinafter 
"Third-party products"), the information in 
the GFOS offer and the product descriptions 
of the respective manufacturer (""Product 
Description“). The GFOS offer is either ac-
companied by the third-party product de-
scription applicable to the respective third-
party products or GFOS refers in the offer to 
the manufacturer's website, through which 
the customer can view and download the 
third-party product description. However, the 
information in the product description of 
GFOS and in the third-party product descrip-
tion is not to be understood as a guarantee of 
quality for the respective software, unless 
they are expressly designated as such in the 
product description. 

 

2.6 The customer is responsible for checking 
whether the software is suitable for the in-
tended use. GFOS will only provide binding 
advice on this subject if GFOS has agreed this 
in writing with the customer on the basis of a 
separate consulting assignment. 

 
3.6 Unless expressly agreed in the product de-

scription or in the respective transfer agree-
ment, GFOS does not owe any further ser-
vices, in particular no installation, support, 
setup, consulting, adaptation and/or training 
services. Further information about the soft-
ware, e.g. in brochures, on websites or in the 
context of oral presentations, is not an indica-
tion of quality, unless this information is ex-
pressly mentioned in the product description. 

 
§ 3 Provision of Software, Performance Obligations 
 
3.1 In the absence of any other agreement, the 

Software shall be made available to the Cus-
tomer in the version in force at the time of con-
clusion of the assignment agreement, to-
gether with the associated application docu-
mentation (in electronic form in the help func-
tion of the Software). 
 

3.2 GFOS shall effect the transfer of the software 
by GFOS at its own discretion either (i) 
providing the customer with the number of 
program copies of the software specified in 
the offer on a commercially available ma-
chine-readable data carrier or (ii) making the 
software available for download via the Inter-
net. 

 
3.3 The source code of the software is not the 

subject of the contract and is not provided to 
the customer. 

 
3.4  For the installation of the software, the instal-

lation instructions described in the product 
description and/or the application documen-
tation (including compatibility list), esp. the 
hardware and software environment that 
must be available at the customer's premises. 

 
3.5  GFOS is only obliged to pay from its own 

stock of goods. GFOS only assumes a pro-
curement risk by virtue of a written, separate 
agreement using the phrase "we assume the 
procurement risk...". In particular, the 
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assumption of a procurement risk is not justi-
fied solely by the fact that GFOS is obliged to 
deliver an item that is only specific in terms of 
class. 

 
§ 4 Rights of use 
 
4.1 All rights to the software belong exclusively 

to GFOS or the respective licensors of GFOS. 
The software is protected by copyright law as 
well as international treaties for the protec-
tion of intellectual property. 

 
4.2 Upon full payment of the agreed remunera-

tion, GFOS grants the Customer the non-ex-
clusive and non-sublicensable, perpetually 
unlimited right to use the Software provided 
in the object code only for the purposes 
specified in the Assignment Agreement and 
only for the Customer's internal business pur-
poses, but only for the country of destination 
agreed between the parties in which the Soft-
ware is to be used. In the absence of an ex-
press agreement, the right of use is granted 
exclusively for the country in which the cus-
tomer has its registered office. The right of 
use includes the right to install and reproduce 
the software on hardware, insofar as the re-
spective reproduction is necessary for use in 
accordance with the contract. The necessary 
duplications include the installation of the 
software in the mass storage of the hardware 
used and the loading of the software into the 
working memory. 

 
4.3 The Customer may use the Software only to 

the extent specified in the Offer (e.g. with re-
gard to the maximum number of Users). The 
temporary or permanent provision of the 
software in data center operation for third 
parties (e.g. as "Software as a Service") as well 
as rental are not permitted. 

 
4.4 Customer may make one copy of the Soft-

ware for backup purposes. This backup copy 
must be marked as such. The backup copies 
must be stored in a place that is secured 
against unauthorized access by third parties. 
The Customer is obliged to prevent unauthor-
ized access to the Software by third parties 
by taking appropriate precautions. 

 

4.5 The customer does not receive any rights to 
edit the software and may only carry out ad-
aptations if this is expressly permitted by 
mandatory laws or contractually agreed. 
GFOS points out that even minor changes can 
lead to significant, unforeseeable disruptions 
in the operation of the software. The cus-
tomer is only entitled to decompile the soft-
ware within the limits of § 69e UrhG and only 
if GFOS has not provided the necessary data 
and/or information to establish interoperabil-
ity with other hardware and software after a 
written request within a reasonable period of 
time. 

 
4.6 Copyrights, serial numbers, version numbers, 

trademarks or other identifying features of 
the software may not be changed or removed 
under any circumstances. The same applies to 
the suppression of the screen display of cor-
responding features. 

 
4.7 The Customer may only transfer the Software 

to a third party in its entirety and not only 
temporarily. In the event of a complete and 
not just temporary disclosure, the Customer 
shall (i) completely and definitively cease its 
own use of the Software (including all 
patches, updates, upgrades and new releases 
and versions received), (ii) either transfer or 
destroy all copies (including backup copies) 
to the third party, (iii) provide the third party 
with a copy of this T&C Software and any 
other usage and use conditions agreed be-
tween the parties. Terms of Assignment, and 
(iv) promptly notify GFOS in writing of the as-
signment, including the name and address of 
the third party. 

 
4.8 Unless expressly agreed otherwise, the Cus-

tomer may only use the Software in the Fed-
eral Republic of Germany and/or the agreed 
country of destination. In no event may the 
Software be used in or out of any country 
where the use of the Software is prohibited 
by applicable import, export control or sanc-
tions laws. The Software may also not be used 
by companies or persons with whom no busi-
ness may be conducted due to applicable im-
port, export control or sanctions law, e.g. be-
cause they are listed on an applicable sanc-
tions list.  
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4.9 GFOS is entitled to check the actual scope of 
the Customer's license on the basis of the li-
cense sizes stored in the system and the 
number of active users ("license measure-
ment"). The aim of the license measurement is 
to determine whether the agreed licenses are 
being used correctly. After completion, the 
customer receives a list of the license data 
determined as well as any resulting compen-
sation adjustments. Objections to the settle-
ment from the license measurement must be 
submitted within 30 days of receipt at least in 
text form. If no notification is made within this 
period, GFOS is entitled to settle the bill on 
the basis of the statement.   

 
§ 5 Third-Party Software, Open Source Software 
 
5.1 Insofar as the software is part of standard 

software of a third party (hereinafter "Third-
party software", the corresponding license 
terms of the respective software manufac-
turer shall apply primarily to the use of this 
third-party software. The customer under-
takes to comply fully and at all times with the 
respective license conditions. The GFOS Of-
fering is either accompanied by the license 
terms applicable to the respective third-party 
software or GFOS refers to the software man-
ufacturer's website in the Offer, where the 
Customer can view and download the license 
terms. For the use of third-party software, it 
may also be necessary for the customer to 
declare his consent to the validity of the li-
cense conditions of the respective software 
manufacturer during the installation process. 
Insofar as the Customer has commissioned 
GFOS with the installation of the third-party 
software in accordance with a separate order, 
GFOS is authorized by the Customer to issue 
such a declaration of consent on behalf of the 
Customer and thereby obliges the Customer 
to comply with the license conditions vis-à-
vis the software manufacturer. 

 
5.2 The software may contain components of 

open source software, which are then subject 
to separate license terms of the respective 
rights holders. The respective license terms of 
the rights holders are made available to the 
customer upon request and take precedence 
over the rights of use of this GTC software; 
this also applies to warranty and liability 

exclusions of the Open Source Software li-
cense terms. Open Source Software and the 
license terms that apply separately to it will be 
displayed, if necessary, in the Software 
and/or Product Description and/or listed in 
the readme.txt, notices.txt or licenses.txt at-
tached to the version and/or otherwise made 
available to Customer. The source code of the 
Open Source Software may be available un-
der the link provided there or on request. In-
sofar as the license terms of an open source 
software require a right to edit for the cus-
tomer's own purposes and thus to reverse en-
gineer for the purpose of troubleshooting 
software accessing this open source soft-
ware, GFOS hereby grants this to the cus-
tomer; contradictory provisions in the respec-
tive assignment agreement do not apply in 
this respect. 

 
§ 6 Participation Services, Requirements for Use, 
Right of Control 
 
6.1 The Customer has informed himself about the 

essential functional features of the Software 
and bears the sole risk with regard to the ac-
tions he performs with the Software. 

 
6.2 The establishment of a functional hardware 

and software environment for the use of the 
software is the sole responsibility of the cus-
tomer. The hardware and software environ-
ment required for the use of the software as 
well as any other requirements for use (e.g. re-
quired third-party software) are specified in 
the product description and/or the applica-
tion documentation (including compatibility 
list). Insofar as the use of third-party software 
is necessary for the use of the software, this 
is not part of the software, but must be pur-
chased separately by the customer. 

 
6.3 The customer thoroughly tests the software 

in its IT environment before its use to ensure 
that it is free of defects and that it can be 
used in the existing hardware and software 
configuration. This also applies to patches, 
updates, upgrades as well as new releases and 
versions of the software that may be provided 
after the conclusion of the contract.  

 
6.4 The Customer shall observe the instructions 

provided by GFOS in the product description 



 

 

 

  

General Terms and Conditions for the  
Provision of User Software / Status: November 2025  / 5 

for the installation and operation of the Soft-
ware. 

 
6.5 The Customer grants GFOS access to the 

Software for troubleshooting and rectifica-
tion, at the Customer's discretion directly 
and/or by means of remote data transmission. 

 
6.6 The Customer shall take reasonable precau-

tions in the event that the Software does not 
work properly in whole or in part (e.g. by daily 
data backup, fault diagnosis, regular review of 
the data processing results). Unless the cus-
tomer expressly points this out in advance, 
GFOS may assume that all customer data with 
which GFOS may come into contact is se-
cured. 

 
6.7 GFOS is entitled to check whether the Soft-

ware is used in accordance with the provi-
sions of this T&C Software and the Assign-
ment Agreement. For this purpose, GFOS 
may request information from the customer, 
in particular about the number of users and 
the other scope of use of the software. 

 
6.8 The customer supports the activities of GFOS 

necessary for the provision of services. This 
includes, in particular, the timely and com-
plete provision and procurement of all neces-
sary information for the proper provision of 
services. The Customer shall ensure that all 
cooperation services required for the delivery 
of the Software are provided in a timely and 
complete manner and free of charge for 
GFOS.  

 
6.9 The Client shall ensure that the Client's em-

ployees who assist GFOS in the provision of 
services, as well as the Client's service provid-
ers on whose cooperation GFOS is depend-
ent, are available at the agreed times and per-
form all necessary acts of cooperation. The 
customer is responsible for ensuring that its 
employees have the necessary knowledge, 
skills and experience to perform the tasks as-
signed to them. 

 
6.10 The Client is obliged to provide GFOS with 

appropriate support in the provision of ser-
vices and, in particular, to create all prerequi-
sites in the area of its operating sphere that 

are necessary for GFOS to properly provide 
the services.  

 
6.11 The customer maintains its internal systems 

and technical environments/equipment itself. 
. 

 
6.12 The Client shall retain its own records in ac-

cordance with applicable law and, in particu-
lar, shall manage all original receipts of the in-
formation supplied to GFOS itself. 

 
6.13 GFOS does not provide legal, accounting or 

tax advice to the Client and the Client relies 
solely on its own advisors in respect of such 
advice. 

 
6.14 Insofar as this is necessary in the context of 

the provision of services, the Client shall grant 
the consultants employed by GFOS direct or 
indirect access to software and IT systems as 
well as a simple right of use, limited in time to 
the period of the warranty, for the use of the 
Client's systems and applications in accord-
ance with the contract and intended purpose. 
It is the customer's responsibility to ensure the 
proper operation of the necessary software 
and IT systems. Insofar as the Client provides 
GFOS with content, materials, data and infor-
mation for the provision of services, it shall en-
sure that these are free of third-party rights 
that could conflict with the provision of ser-
vices by GFOS. 
 

6.15 The Customer shall take reasonable precau-
tions in the event that the Software is af-
fected by malfunctions (e.g. through data 
backup, fault diagnosis, regular checks). Un-
less an explicit written notice is provided by 
the customer in individual cases, the consult-
ants appointed by GFOS can assume at any 
time that all data with which they may come 
into contact is secured. 

 
6.16 The cooperation services to be provided by 

the customer represent a real contractual ob-
ligation towards GFOS and not just an obliga-
tion. As long as the customer's cooperation 
services are not provided in accordance with 
the contract, GFOS shall be released from the 
relevant performance obligation in whole or in 
part to the extent that GFOS is dependent on 
the respective cooperation or provision. The 



 

 

 

  

General Terms and Conditions for the  
Provision of User Software / Status: November 2025  / 6 

corresponding performance deadlines are 
postponed by a reasonable period of time. 
GFOS is not responsible for service disrup-
tions caused by the non-contractual provi-
sion of cooperation services by the customer. 
Additional expenses incurred by GFOS as a 
result of the non-contractual provision of the 
cooperation services may be invoiced by 
GFOS separately according to expenditure. 
Any further claims of GFOS remain unaf-
fected. 

 
§ 7 Purchase Price, Terms of Payment 
 
7.1 The purchase price for the software is regu-

lated in the respective GFOS offer or in the 
investment overview for the respective soft-
ware. 

 
7.2 All GFOS prices are generally in EURO plus 

packaging, freight and VAT to be borne by the 
customer in the amount prescribed by law. 
The VAT will be shown separately in the in-
voice. The prices and price surcharges will be 
determined according to the GFOS invest-
ment overview generally valid at the time of 
conclusion of the contract, unless otherwise 
agreed in writing. 

 
7.3 GFOS invoices are payable without any de-

duction (e.g. cash discount) within fourteen 
(14) calendar days of the invoice date, unless 
otherwise agreed in writing. The date of pay-
ment is the date of receipt of money by GFOS 
or crediting to the account of GFOS. 

 
7.4 The buyer is only entitled to use the software 

that goes beyond the rights of use granted in 
the transfer agreement with the prior written 
consent of GFOS. In the event of additional 
use without consent (in particular in the case 
of simultaneous use of a larger number of us-
ers than agreed), GFOS shall be entitled to in-
voice the amount incurred for the further use 
in accordance with the GFOS investment 
overview valid at that time, unless the cus-
tomer can prove that GFOS has suffered sig-
nificantly lower damages. Further non-con-
tractual claims for damages remain unaf-
fected. Sections 69d (2), (3), (5), (7) and 69e 
of the Copyright Act shall remain unaffected. 

 

7.5 GFOS will offer and invoice separately for 
one-off services or work, in particular in the 
context of the necessary implementation of 
the software that the customer wishes, but 
which are not part of the scope of services 
agreed in the assignment agreement, on the 
basis of a separate agreement in accordance 
with the applicable investment overview. 

 
7.6 The customer can only offset claims that have 

been legally established or undisputed. He is 
only entitled to assert rights of retention 
against GFOS if the counterclaim asserted is 
undisputed or legally established. A right of 
retention can only be exercised by the cus-
tomer to the extent that his counterclaim is 
based on the same contractual relationship. 
The assignment of claims against GFOS is ex-
cluded. However, the above does not apply 
within the scope of application of Section 
354a of the German Commercial Code. 

 
§ 8 Material and Defects of Title, Statute of Limita-
tions 
 
8.1  In accordance with the rules of the sales law, 

GFOS provides a guarantee for the agreed 
quality of the software and for the fact that 
the use of the software by the customer 
within the contractual scope does not con-
flict with any rights of third parties. However, 
the guarantee that the Software is free of 
third-party rights only applies to the country 
of destination agreed between the parties in 
which the Software is to be used. In the ab-
sence of an express agreement, the warranty 
applies to the country in which the customer 
has its registered office. 

 
8.2 With regard to all deliveries and services of 

GFOS in execution of the assignment con-
tract, the customer assumes an obligation to 
inspect and complain in accordance with § 
377 of the German Commercial Code (HGB). 
The Customer shall immediately report de-
fects to GFOS, stating the information known 
to it and relevant for its detection. The cus-
tomer must take such measures within the 
scope of what is reasonable to make it easier 
to determine the defects and their causes. In 
particular, the notification must contain the 
following information:  
-  the problems encountered,  
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- the application functionality con-
cerned, 

- the number of affected users, a 
screenshot of the problem if visible 
via the user interface and a descrip-
tion of the error, 

- the description of the system and 
hardware environment and, if appli-
cable, simultaneously used third-
party software. 

A complaint that is not made in due form 
and/or within the deadline excludes any claim 
by the customer for breach of duty due to 
material defects. This does not apply in the 
event of intentional or fraudulent action on 
the part of GFOS, the assumption of a guar-
antee of freedom from defects by GFOS or li-
ability under the Product Liability Act. 

 
8.3 The customer must take the measures within 

the scope of what is reasonable to make it 
easier to determine the defects and the 
causes. GFOS will determine the cause of a 
defect at its own expense. GFOS will report 
regularly to customers on the status and suc-
cess of these efforts. If the determination of 
the cause leads to the conclusion that a mal-
function of the software is not due to a defect 
for which GFOS is responsible, GFOS must 
only remedy the malfunction if the customer 
agrees to bear the associated costs. 

 
8.4 In the event of material defects, GFOS initially 

provides warranty through subsequent per-
formance. To this end, GFOS will, at its discre-
tion, provide the customer with a new, de-
fect-free version of the software, in particular 
patches, bug fixes or new versions of the 
software, or remedy the defect in some other 
way. The Customer shall take over the new 
software version provided and install it on its 
hardware in accordance with the installation 
instructions of GFOS, provided that the con-
tractual scope of functions of the software is 
retained. The remedy of a defect can also be 
carried out in the form of instructions for ac-
tion to the customer. The customer must fol-
low such instructions. 

 
8.5  In the event of defects of title, GFOS shall 

first provide warranty by means of subse-
quent performance. To this end, GFOS shall, 
at its own discretion and at its own expense, 

(i) provide the Customer with the opportunity 
to use the Software, or (ii) replace or modify 
the Software in such a way that the third par-
ty's intellectual property right is not infringed, 
but the Software continues to comply with 
the contractual agreements. The latter can be 
done in particular by providing a new version 
of the software, which the customer must 
take over, provided that the contractual 
scope of functions of the software is retained. 

 
8.6 If the subsequent performance fails, the cus-

tomer is entitled to set a reasonable grace pe-
riod to remedy the defect. In doing so, he 
must expressly point out in writing that he re-
serves the right to withdraw from the assign-
ment agreement and/or to demand damages 
in the event of further failure. If the remedy of 
the defect fails even within the grace period, 
the customer can withdraw from the contract 
if there is not only an insignificant defect, or 
reduce the remuneration. There is no need to 
set a grace period for the remedy of defects 
if this is impossible, if it is refused or unrea-
sonably delayed by GFOS, if there are reason-
able doubts as to the prospects of success or 
if there is an unreasonableness for the cus-
tomer for other reasons. GFOS will pay dam-
ages or reimbursement of futile expenses due 
to a defect within the limits set out in § 9. 

 
8.7 If GFOS provides services for the identifica-

tion or elimination of errors without being 
obliged to do so, GFOS may demand remu-
neration according to expenditure if the 
customer has at least grossly negligently 
failed to recognise the absence of a defect. 

 
8.8 If a third party asserts justified claims against 

the Customer due to the infringement of cop-
yrights, patents or other industrial property 
rights by GFOS or by the software supplied by 
GFOS and used by the Customer in accord-
ance with the contract, and the use of the 
software is prohibited by the Customer in 
whole or in part, GFOS shall be liable to the 
Customer within the period specified in § 11.9 
as follows:  if and to the extent that GFOS is 
at fault in this regard: 
a) GFOS shall indemnify the Cus-

tomer against legally established 
claims by third parties due to the 
infringement of intellectual 
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property rights due to the contrac-
tual use of the Software as well as 
from the costs of legal defense 
caused thereby within the limits of 
the limitation of liability agreed in § 
10. 

b) The customer will provide reasona-
ble support to GFOS in all mitigation 
measures. The above obligations of 
GFOS pursuant to § 8.8.a shall only 
apply to the extent that the Cus-
tomer immediately notifies GFOS in 
writing of the assertion or threat of 
such claims, all out-of-court and ju-
dicial defensive measures and settle-
ment negotiations are reserved for 
GFOS or are only conducted in writ-
ten agreement with GFOS, the Cus-
tomer immediately makes available 
any information requested by GFOS 
for the assessment of the situation 
or defense of the claims, and ade-
quate support. The Customer under-
takes to give GFOS and, if applicable, 
affected upstream suppliers of 
GFOS (e.g. software manufacturer 
from whom GFOS has obtained 
third-party software) the oppor-
tunity to participate in any legal dis-
pute. The Customer shall support 
GFOS and, if applicable, the up-
stream suppliers of GFOS in all re-
spects in the conduct of such a legal 
dispute. The customer must refrain 
from actions that could impair the le-
gal position of GFOS or the up-
stream suppliers of GFOS, in partic-
ular to make acknowledgments and 
settlements only with the consent of 
GFOS. If the customer discontinues 
the use of the hardware for damage 
mitigation or other important rea-
sons, he is obliged to inform the third 
party that the cessation of use does 
not imply any acknowledgment of an 
infringement of intellectual property 
rights  

 
8.9 Claims due to defective software shall be-

come statute-barred within one (1) year from 
the date of delivery or provision of the soft-
ware to the customer. This shortening of the 
limitation period to one (1) year does not 

apply to damages that are based on a grossly 
negligent or intentional breach of obligations 
of GFOS, the legal representatives of GFOS 
or their vicarious agents, as well as in the 
event of injury to life, limb or health, claims 
under the Product Liability Act and the viola-
tion of a quality guarantee. In all other re-
spects, the following § 9 shall apply to claims 
for damages by the customer. 

 
8.10 Further claims of the customer due to or in 

connection with defects or consequential 
damages, regardless of the reason, shall only 
exist in accordance with the provisions in § 9, 
insofar as they are not claims for damages 
from a warranty which is intended to protect 
the customer against the risk of any defects. 
In this case, too, GFOS is only liable for the 
typical and foreseeable damage. 

 
8.11 If the customer or a third party makes im-

proper improvements, impermissible changes 
are made to the software, parts are replaced 
or operating or maintenance instructions are 
not followed, GFOS shall not be liable for the 
resulting consequences. However, this does 
not apply if the warranty claim is demonstra-
bly not attributable to one of the aforemen-
tioned reasons for exclusion. 

 
8.12 In particular, the warranty and the resulting li-

ability are excluded for the consequences of 
incorrect use, excessive use or unsuitable 
storage conditions, for example the conse-
quences of chemical, electromagnetic, me-
chanical or electrolytic influences that do not 
correspond to the intended average standard 
influences. This does not apply in the event of 
fraudulent or intentional conduct on the part 
of GFOS or injury to life, limb or health or lia-
bility under the Product Liability Act. 

 
§ 9 Liability 
 
9.1  GFOS is liable without limitation for damages 

caused intentionally or through gross negli-
gence, for damages resulting from injury to 
life, limb and health, as well as for damages 
that justify an obligation to pay compensation 
pursuant to § 1 ProdHaftG. 
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9.2 In the event of simple negligence, GFOS shall 
only be liable to the extent that it is a breach 
of essential contractual obligations, the fulfil-
ment of which is essential for the proper exe-
cution of the assignment agreement in the 
first place and on the compliance of which the 
customer was entitled to rely. In all other re-
spects, liability for damage caused by slight 
negligence is excluded. § 9.1 remains unaf-
fected. 

 
9.3 In the event of a simple negligent breach of 

material contractual obligations by GFOS, the 
obligation to pay compensation is limited to 
the foreseeable damage typical for the con-
tract. The foreseeable damage typical for the 
contract is the damage that GFOS foresaw at 
the time of conclusion of the contract as a 
possible consequence of a breach of contract 
or that GFOS should have foreseen if it had 
exercised customary care. In addition, indirect 
and consequential damages that are the re-
sult of non-contractual performance are only 
compensable to the extent that such dam-
ages are typically to be expected when the 
software is used as intended. § 9.1 remains 
unaffected. 

 
9.4 The liability of GFOS in the cases of § 9.3 is 

limited to two hundred and fifty euros (€ 
250,000.00) per claim. If, in the Client's 
opinion, the foreseeable contractual risk ex-
ceeds this maximum liability amount by 
more than negligible, GFOS is prepared to 
agree on an appropriately higher amount of 
liability in return for appropriate remunera-
tion for the assumption of risk, provided 
that insurance cover can be agreed for this. 

 
9.5 In the event of data loss or destruction, 

GFOS shall only be liable if GFOS has 
caused the destruction intentionally, 
through gross negligence or due to a breach 
of a material contractual obligation. In the 
above case, GFOS' liability for the simple 
negligent breach of a material contractual 
obligation is limited to the amount of the 
damage that would have occurred even if 
the customer had properly backed up the 
data. 

 
9.6 Even if the customer is entitled to make the 

software available to other group 

companies by means of a written supple-
mentary agreement, the customer remains 
the sole contractual partner of GFOS and 
claims against GFOS can be asserted solely 
by the customer. The Customer shall indem-
nify GFOS against all claims if its other 
group companies assert claims directly 
against GFOS in connection with the use of 
the Software. 

 
9.7 The above provisions on the limitation of li-

ability also apply to the personal liability of 
the employees, representatives and bodies 
of GFOS. 

 
9.8 Claims for damages and claims for reim-

bursement of futile expenses of the cus-
tomer shall become statute-barred within 
one (1) year; with regard to the beginning of 
the limitation period, § 199.1 of the Civil 
Code applies. This does not apply to claims 
for damages and claims for reimbursement 
of futile expenses due to injury to life, limb 
or health, to claims under the Product Liabil-
ity Act and to the violation of a quality guar-
antee. This also does not apply to claims 
based on an intentional or grossly negligent 
breach of duty by GFOS or a legal repre-
sentative or vicarious agent of GFOS. 

 
9.9 A reversal of the burden of proof is not asso-

ciated with the above provisions. 
 
§ 10 Confidentiality, Data Protection, References 
 
10.1 The Client undertakes to maintain the se-

crecy of such facts, documents and 
knowledge which come to its knowledge in 
the course of conducting its business rela-
tions with GFOS and which contain tech-
nical, financial, business or market-related 
information about the company GFOS, in-
sofar as GFOS declares the respective in-
formation to be in need of secrecy or has a 
manifest interest in its secrecy (hereinafter 
collectively referred to as "confidential in-
formation“). The Customer will use the 
Confidential Information exclusively for the 
purpose of implementing and executing the 
contractual relationship with GFOS in ac-
cordance with the contract. 
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10.2 The disclosure of confidential information 
by the customer to third parties requires the 
express and prior written consent of GFOS. 

 
10.3 The duty of confidentiality pursuant to § 

10.1 above does not apply if the respective 
confidential information can be demon-
strated: 

 
a) is or becomes generally known 

without the customer's involve-
ment, or 

b) was already known to the cus-
tomer or is made known by a third 
party authorized to pass it on, or 

c) is developed by the customer 
without the involvement of GFOS 
and without the use of other infor-
mation or knowledge obtained 
through the contractual contact, or 

d) must be disclosed due to manda-
tory legal regulations or court or 
official orders. 

 
10.4 The Customer shall only make the Software 

available to its employees to the extent nec-
essary for the exercise of the rights of use 
granted to it. It shall instruct all employees 
to whom it grants access to the Software 
about GFOS' rights to the Software and the 
duty of secrecy and shall oblige them in 
writing to maintain secrecy, unless the em-
ployees concerned are obliged to maintain 
secrecy for other legal reasons to at least 
the above extent. 

 
10.5 The customer is responsible for compliance 

with all relevant statutory data protection 
regulations, in particular for the lawfulness 
of the data transfer and data processing of 
personal data of its employees and other 
data subjects in connection with the provi-
sion of services by GFOS. GFOS will process 
the customer's personal data within the 
scope of the contractually owed service 
provision and in accordance with the provi-
sions of data protection law or the provi-
sions of the assignment agreement. 

 
10.6 The parties process personal data in compli-

ance with the applicable data protection 
regulations, in particular Regulation (EU) 

2016/679 (General Data Protection Regula-
tion, "GDPR"). 

 
10.7 Personal data of the customer will be col-

lected, stored, processed and used by 
GFOS if, to the extent and for as long as this 
is necessary for the establishment, execu-
tion or termination of the assignment 
agreement with the customer. Further col-
lection, storage, processing and use of the 
customer's personal data will only take 
place if this is required or permitted by law 
or if the customer has consented. The Client 
is aware that in order to carry out pre-con-
tractual measures and fulfil the contract 
with the Client, it is necessary to collect, 
process and use the contact details of the 
Client's contact persons (name, e-mail ad-
dresses, etc.) on the basis of Art. 6 (1) (b) 
GDPR. In particular, GFOS is entitled to 
transmit the data to third parties if and to 
the extent that this is necessary for the im-
plementation of pre-contractual measures 
and the fulfilment of the contract (e.g. for 
the provision of services, invoicing or cus-
tomer service) in accordance with Art. 6 (1) 
(b) GDPR or fulfilment of a legal obligation 
within the meaning of Art. 6 (1) (c) GDPR. 
GFOS will also forward this data to third par-
ties (e.g. debt collection agencies) for the 
purpose of enforcing claims in accordance 
with Art. 6 (1) (b) and/or (f) GDPR. 

 
10.8 GFOS' data protection information is avail-

able at 
 https://www.gfos.com/de/datenschutz.  

 
10.9 Insofar as GFOS processes personal data on 

behalf of the customer in the context of the 
performance of the assignment agreement, 
GFOS will only process the personal data 
within the scope of the contractually owed 
service provision or other written instruc-
tions of the customer and in accordance 
with the data protection regulations. The 
details of the order processing will be deter-
mined by the parties in a separate "Agree-
ment on the Processing of Personal Data on 
Order". In its scope of application, this takes 
precedence over the provisions of this GTC 
software. 
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10.10 GFOS is entitled to refer to the contractual 
relationship with the customer in an appro-
priate form in brochures and publications 
(e.g. reference lists), this includes the use of 
the customer's company logo. If the cus-
tomer does not agree to this, he will inform 
GFOS accordingly in writing or in text form. 

 
§ 11 Reservation of self-supply, force majeure and 
other obstructions  
 
11.1  If, for reasons for which GFOS is not re-

sponsible, GFOS does not receive the ser-
vices required by the subcontractors from 
GFOS for the provision of the service owed 
by GFOS, or does not receive them cor-
rectly or in a timely manner, despite proper 
and sufficient coverage prior to the conclu-
sion of the contract with the customer, or if 
force majeure events occur, GFOS shall in-
form the customers in writing or in text form 
in good time. In this case, GFOS is entitled 
to postpone the provision of services for 
the duration of the disability or to withdraw 
from the assignment contract in whole or in 
part because of the part that has not yet 
been fulfilled, insofar as GFOS has complied 
with the above obligation to provide infor-
mation. A case "Force majeure" is any un-
foreseen, extraordinary event beyond the 
control of GFOS by which GFOS is unavoid-
ably prevented in whole or in part from ful-
filling its contractual obligations, and which 
could not have been averted or rendered 
harmless even by reasonable care on the 
part of GFOS. Force majeure in this sense is 
defined in particular as force majeure. un-
foreseen political events or unrest, includ-
ing war, terrorist attacks, fire damage, 
strikes and lawful lockouts, as well as busi-
ness closures through no fault of their own, 
unavoidable hacker and/or cyber attacks by 
third parties, such as DDOS attacks or ran-
somware attacks, natural disasters, such as 
floods, government orders, epidemics and 
pandemics, such as the Covid19 virus. 

 
11.2 The customer is only entitled to withdraw 

from the assignment contract after the 
fruitless expiry of a reasonable grace period 
due to the part that has not yet been ful-
filled if it is objectively unreasonable for him 
to continue adhering to the purchase 

contract and the event pursuant to § 11.1 
has already lasted longer than 3 months. 
Further claims by the customer, in particular 
those for damages, are excluded in this 
case. The customer is obliged to remuner-
ate services rendered up to that point in ac-
cordance with what has been agreed in this 
respect. 

 
§ 12 Final Provisions 
 
12.1  The place of performance for all contractual 

obligations is the registered office of GFOS. 
 
12.2 GFOS is entitled to transfer the rights and 

obligations arising from the SaaS contract 
to companies of the GFOS Group at any 
time 

 
12.3 All agreements, ancillary agreements, assur-

ances, amendments and additions to the as-
signment agreement (including this GTC 
software) as well as other declarations in 
connection with the assignment agreement 
that trigger a legal consequence (e.g. set-
ting of deadlines, withdrawal) must be in 
writing in order to be effective. This also ap-
plies to changes or additions to or the 
waiver of this written form clause. If written 
form is required, it is also ensured by trans-
missions by fax, digital / electronic signa-
tures and signatures (e.g. DocuSign). How-
ever, the telecommunicative transmission 
of the relevant declarations by e-mail is not 
sufficient for this purpose. The priority of an 
individual agreement (§ 305b BGB) remains 
unaffected.  

 
12.4 The place of jurisdiction for all legal disputes 

of the parties arising out of or in connection 
with the transfer agreement is, to the extent 
permitted by law, Essen, Germany; How-
ever, GFOS is also entitled to sue the cus-
tomer at its general place of jurisdiction. The 
above jurisdiction agreement does not ap-
ply to the extent that a different, exclusive 
place of jurisdiction results from the law. 

 
12.5 The transfer agreement including this GTC 

software) are subject to the law of the Fed-
eral Republic of Germany. The provisions of 
private international law and the UN 
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Convention on Contracts for the Interna-
tional Sale of Goods (CISG) do not apply. 

 
12.6  Should any provision of this GTC Software 

or the Assignment Agreement be or be-
come void in whole or in part, or should a 
gap in the Assignment Agreement or its 
supplements become apparent, this shall 
not affect the validity of the remaining pro-
visions. 

 
 

 


