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§ 1 Scope of application, general regulations 
 
1.1 These General Terms and Conditions for the 

Maintenance of User Software (hereinafter re-
ferred to as "GTC Maintenance") govern the 
legal framework for the provision of mainte-
nance services for software products (herein-
after referred to as "Maintenance Services") 
by Gesellschaft für Organisationsberatung und 
Softwareentwicklung mbH (hereinafter re-
ferred to as "GFOS").  

 
1.2 GFOS offers the maintenance services exclu-

sively to Customers who are entrepreneurs 
(section 14 of the German Civil Code, “BGB”), 
a legal entity under public law or a special fund 
under public law; orders from consumers shall 
not be accepted by GFOS. The term "Cus-
tomer" is used below to refer to any company 
that concludes a contract with GFOS on the 
provision of maintenance services for user 
software under inclusion of these GTC Mainte-
nance (hereinafter "Maintenance Contract"). 

 
1.3 These GTC Maintenance and the documents 

referred to herein shall apply exclusively. Devi-
ating, conflicting or supplementary General 
Terms and Conditions of Business and Pur-
chase of the Customer shall only become part 
of the contract if and to the extent that GFOS 
has expressly consented to their validity in 
writing. This requirement of consent shall ap-
ply in any case, for example even if GFOS 
commences performance to the Customer 
without reservation in the knowledge of the 
Customer's General Terms and Conditions of 
Business and Purchase. 

 
1.4 The documents referred to in these GTC 

Maintenance, in particular the service descrip-
tion, the offer or a service level agreement of 
GFOS, are integral parts of the Maintenance 
Contract concluded between the parties. Un-
less expressly stated otherwise, references to 

documents shall refer to the version of the 
documents in force at the time.  

 
1.5  Individual agreements   made in individual   

cases between GFOS and the Customer (in-
cluding ancillary agreements, supplements 
and amendments) shall in all cases take prec-
edence over these GTC Maintenance. A writ-
ten contract or the written confirmation of 
GFOS shall be authoritative for the content of 
such agreements. 

 
1.6  References to the applicability of statutory 

provisions shall only have a clarifying meaning. 
Even without such clarification, the statutory 
provisions shall therefore apply unless they are 
directly amended or expressly excluded in 
these GTC Maintenance. 

 
1.7 In the absence of any express provision in the 

Maintenance Contract, GFOS shall provide the 
Maintenance Services for the client as a sup-
port service on a service-contract basis within 
the meaning of sections 611 ff. BGB, without 
owing a concrete performance outcome. 

 
§ 2 Conclusion of contract, subject matter of con-
tract, cooperation 
 
2.1 All offers of GFOS are subject to changes and 

are non-binding, unless they are marked as 
binding. If the Customer places an order on the 
basis of the non-binding offers, a Maintenance 
Contract - also in current business transac-
tions - shall only be concluded through the 
written order confirmation by GFOS (suffi-
cient also by e-mail), if the Customer requests 
such a confirmation. In all other cases, the con-
clusion of the Maintenance Contract shall be 
effected at the latest by the execution of the 
maintenance services. If an order confirmation 
is issued by GFOS, this alone shall be decisive 
for the content of the Maintenance Contract, 
in particular for the delivery time or other per-
formance deadlines. 
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2.2 The object of the Maintenance Contract is the 

Maintenance Services specified in the offer or 
in a separate service description or a service 
level agreement, not a specific (economic) 
success. GFOS shall provide the maintenance 
services in accordance with the generally rec-
ognised rules of technology and in compliance 
with the agreed requirements. The mainte-
nance services shall only be provided for the 
current version and the previous version of the 
respective software. Apart from the respec-
tive previous version, the Customer shall have 
no claim to GFOS maintaining an older and the 
current version at the same time. If the Cus-
tomer wishes this, he must reach a separate 
agreement with GFOS on this. 

 
2.3 Close cooperation between the Customer and 

GFOS is necessary for the provision of ser-
vices. GFOS and the Customer shall therefore 
inform each other of all circumstances from 
their sphere which may have an effect on the 
provision of services by GFOS. The Customer 
shall name an authorised contact person and 
at least one key user to GFOS in writing. If the 
Customer decides to change this contact per-
son and/or the key users, it shall inform GFOS 
in writing in good time about this and about 
the time. The contact person shall be deemed 
to be authorised to make or receive legally 
binding declarations for the Customer and to 
make binding decisions for the Customer. 

 
2.4  Unless  otherwise agreed in writing or in text 

form, GFOS may, at its own discretion, use 
competent subcontractors for the execution 
of the order. 

 
2.5  GFOS shall examine any  requests from the 

Customer for changes to the contractually 
agreed Maintenance Services and take them 
into account at its own discretion, insofar as 
this is possible within the framework of the ca-
pacities and within the framework of the effort 
and time planning. Insofar as such changes af-
fect the terms of the contract, the parties shall 
agree on an adjustment of the Maintenance 
Contract, in particular with regard to remuner-
ation and performance time/periods. If no 
agreement is reached on this, GFOS shall not 
be obliged to fulfil the Customer's request for 
changes to the agreed Maintenance Services. 

 
2.6 Unless otherwise specified in the offer or in a 

separate service description or in a service 
level agreement, GFOS shall not be obliged to 
carry out ongoing adaptation of the software 
to changing legal framework conditions (i.e. 
mandatory laws, legal ordinances, regulatory 
requirements) or due to changing require-
ments in the sphere of the Customer. 

 
2.7 The patches/updates/upgrades/releases to be 

provided by GFOS as part of the maintenance 
services, if any, shall be made available to the 
Customer in the form of the object code at the 
reasonable discretion of GFOS (i) as a down-
load in electronic form via the Internet or (ii) on 
a data carrier customary in the market as soon 
as GFOS has released them. The Customer 
shall be responsible for the correct and proper 
installation of the patches/updates/up-
grades/releases. For the installation, the instal-
lation instructions described in the product 
description and/or application documentation, 
in particular the hardware and software envi-
ronment that must be available at the Cus-
tomer's premises, must be observed. 

 
§ 3 Scope of Maintenance Services, general regula-
tions   
 
3.1 Insofar as no deviating provisions are con-

tained in the offer, in a separate service de-
scription or in a service level agreement, the 
provisions set out below under § 4 (error cor-
rection), § 5 (provision of new software ver-
sions) and § 6 (GFOS Customer Center) shall 
apply.  

 
3.2  Dates  and deadlines shall not be binding un-

less they have been expressly agreed as bind-
ing in writing. GFOS shall only be in default 
with a performance obligation if the Customer 
has previously warned GFOS in writing and un-
successfully set a reasonable deadline for per-
formance. 

 
3.3 The Customer shall ensure that all support re-

quests are made  exclusively via the GFOS 
Customer Center or via a GFOS ticket system 
by the key users designated by the Customer 
in accordance with § 2.3. GFOS shall not owe 
any end user support beyond this (e.g. ques-
tions on the operation of the software). 
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§ 4 Error correction 
 
4.1 GFOS shall rectify reported errors in the soft-

ware within a reasonable period of time. A de-
fect in the software exists if the software 
does not provide the functionalities specified 
in the product description of the software 
when used in accordance with the contract. 
An error shall not be deemed to exist (in par-
ticular) if  

 - the presence of a defect has only an insig-
nificant effect on the use of the software; 

 - an error was caused by improper handling of 
the software (e.g. non-observance of the user 
documentation); 

 - the cause of an error does not lie in the soft-
ware, but is caused by other causes that are 
not within the sphere of GFOS (e.g. system 
crash of third-party software, network or 
server failure). 

 
4.2  The type and manner of error elimination shall 

be at the reasonable discretion of GFOS. If 
GFOS offers the Customer new software ver-
sions, in particular patches, bug fixes, up-
dates, upgrades, new releases, etc., in order to 
avoid or eliminate errors, the Customer shall 
accept these and install them on its hardware 
in accordance with the installation instruc-
tions of GFOS. The elimination of an error can 
also take the form of instructions to the Cus-
tomer. The Customer shall follow such in-
structions. 

 
4.3 GFOS shall carry out the troubleshooting re-

motely (remote desktop control) at the re-
quest of the Customer. On-site troubleshoot-
ing is not owed  within the scope of the flat-
rate remuneration according to § 9.1; how-
ever, the Customer may request on-site trou-
bleshooting against separate remuneration. 

 
4.4 If a software error reported by the Customer 

does not exist, GFOS shall be entitled to 
charge separately for the expenditure caused 
thereby if the Customer has failed to recog-
nise the non-existence of an error due to at 
least gross negligence. 

 
4.5 The prerequisite for the performance obliga-

tion of GFOS pursuant to this § 4 within the 
framework of the flat-rate remuneration pur-
suant to § 9.1 is that the Customer operates 

the software to be maintained in the software 
and hardware environment specified in the 
product description and/or application docu-
mentation of the software. 

 
§ 5 Provision of new software 
 
5.1 GFOS shall make available to the Customer all 

patches/updates/upgrades/releases/ver-
sions of the Software (collectively "Software 
Statuses") released by GFOS. The classifica-
tion of the respective software status under 
the terms "update", "upgrade", "release" and 
"version" shall be at the reasonable discretion 
of GFOS. 

 
5.2  New software versions shall be delivered in 

the form of the object code at the reasonable 
discretion of GFOS (i) as a download in elec-
tronic form via the Internet or (i) on a data 
carrier customary in the market. In the first 
case, GFOS shall provide the Customer with 
the information required for the download. A 
transfer of the source code is not owed. 

 
5.3 The Customer is responsible for the correct 

and proper installation of new software ver-
sions. For the installation of the software ver-
sions, the installation instructions described 
in the product description and/or application 
documentation of the software, in particular 
the hardware and software environment that 
must be available at the Customer's prem-
ises, must be observed. 

 
5.4  Insofar as the relevant application documen-

tation of the software may have to be up-
dated due to the provision of new software 
versions, this may be done either in paper or 
electronic form at the discretion of GFOS. 

 
§ 6 GFOS Customer Center 
 
6.1 GFOS allows the use of the GFOS Customer 

Centre (by telephone, e-mail or via the ticket 
system) for brief advice and reports in the 
event of errors, application problems, faults 
or other difficulties in connection with the 
processes of the software in accordance with 
the following provisions (hereinafter referred 
to collectively as "support requests").  
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6.2 Unless otherwise agreed, the GFOS Cus-
tomer Center is only available during service 
hours (Mon-Fri. 8.00-18.00, except on public 
holidays at the GFOS headquarters and on 
24.12. and 31.12. (hereinafter referred to as 
"service hours"). Support requests that are 
processed outside the Service Hours shall be 
remunerated plus reasonable surcharges for 
overtime, night work, weekend work and work 
on public holidays per hour or part thereof per 
employee. Appropriateness shall be assumed 
in particular if the corresponding surcharges 
result from collective bargaining agreements 
or other applicable company regulations, 
which GFOS shall prove to the Customer in a 
suitable form upon request if recourse is 
made to collective bargaining agreement 
rates or rates otherwise regulated by the 
company.  

 
6.3 The GFOS Customer Center may be called 

upon during GFOS's Service Hours by the key 
users designated in accordance with § 2.3 if 
the Customer's first-level support is unable to 
remedy the identified defects, application 
problems, mallfunctions or other difficulties. 

 
6.4 Insofar as no deviating regulations on re-

sponse and/or recovery times are agreed in 
the offer, in a separate service description or 
in a service level agreement, the following 
regulations shall apply in addition: 

 
 Response time is the period of time within 

which the execution of the maintenance ser-
vice is started (e.g. with the rectification of a 
fault). The period starts with the receipt of the 
corresponding support request by GFOS or 
the occurrence of an agreed event within the 
service time and runs exclusively during the 
agreed service time. If a support request is re-
ceived or an agreed event occurs outside the 
agreed service time, the response time be-
gins at the start of the next service time. 
GFOS will, upon receipt of a qualified support 

request via the GFOS Customer Center, start 
processing a support request within a re-
sponse time of six (6) hours at the latest in the 
event of a malfunction that prevents opera-
tion. A malfunction preventing operation ex-
ists if the malfunction prevents the use of the 

software and it is not possible to work in live 
operation. 

 
 Resolution time is the period of time within 

which GFOS endeavours to finally process a 
malfunction or other work order, if necessary 
also by means of reasonable workarounds, 
within the framework of the technical and op-
erational possibilities of GFOS. Solution times 
shall run exclusively during the agreed service 
time. In the case of solution times, such times 
shall not be taken into account which, despite 
reasonable efforts by GFOS, lead to delays in 
the provision of the service, such as: out-
standing acts of cooperation by the Cus-
tomer, delivery times for necessary third-
party software or hardware (insofar as no 
stockpiling has been expressly agreed) and, 
insofar as manufacturer bug fixes to hard-
ware/software are necessary, the times until 
the corresponding provision by the manufac-
turer. In these aforementioned cases, GFOS 
shall also use its best efforts to identify in-
terim measures that minimise any adverse ef-
fects on the Customer. 

 
§ 7 Subcontractors 
 
7.1 GFOS shall remain entitled to have parts of 

the maintenance services rendered in whole 
or in part by suitable subcontractors. 

 
7.2  In providing the Maintenance Services, GFOS 

reserves the right to make use of personnel 
resources as well as technical, professional 
and/or administrative support services of 
companies affiliated with GFOS ("GFOS com-
panies") and accordingly to pass on order-re-
lated confidential information of the client. All 
GFOS Companies are, of course, bound to se-
crecy. Notwithstanding the above, the re-
sponsibility for the provision of the Mainte-
nance Services remains in full with GFOS. Any 
claims for performance and liability can 
therefore only be asserted against GFOS, but 
not against other GFOS companies. 

 
§ 8 Duties to cooperate, user support by Customers 
 
8.1  The Customer shall ensure that all coopera-

tion services required for the provision of the 
Maintenance Services are provided in good 
time, in full and free of charge for GFOS.  
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8.2 The Customer shall ensure that employees  
of the Customer who support GFOS in the 
provision of the Services are available at the 
agreed times. The Customer shall be respon-
sible for ensuring that its employees, in par-
ticular the key users, have the necessary 
knowledge, skills and experience to perform 
the tasks assigned to them. 

 
8.3  The Customer's obligations to cooperate shall 

include, in particular, creating all the condi-
tions in its sphere of operation that are nec-
essary for GFOS to provide the maintenance 
services properly. Unless otherwise agreed, 
the Customer shall in particular  

 -ensure that support requests and error mes-
sages are only made by key users; 

 -ensure that errors are reported immediately 
after discovery via the GFOS Customer Cen-
ter; 

 -In the event of error reports, monitor the 
problems that have occurred, the software 
and the IT infrastructure and report an error to 
GFOS in writing/text form, stating infor-
mation that is useful for rectifying the error, 
for example the number of users affected, a 
description of the system and hardware envi-
ronment and, if applicable, simultaneously 
loaded third-party software, and documents; 

 -GFOS (to the best of its ability) in the search 
for the cause of the error and (if necessary) 
encourage its employees to cooperate with 
GFOS employees; 

 -grant the employees commissioned by 
GFOS to carry out the maintenance services 
remote access (during normal office hours of 
the Customer) to the computers on which 
the software to be maintained is stored 
and/or loaded; 

 -install the software and/or new software ver-
sions (patches, bug fixes, etc.) in accordance 
with more detailed instructions from GFOS 
(without delay) and comply with the sugges-
tions and instructions for action communi-
cated by GFOS for troubleshooting; 

 -keep all data used or obtained in connection 
with the maintained software available in ma-
chine-readable form as a backup copy which 
allows reconstruction of lost data with rea-
sonable effort;  

 -GFOS of all events and circumstances which 
may be of significance for the performance of 
the Maintenance Services; this shall also 

apply to documents, information, events and 
circumstances which only become known 
during the activity of GFOS. 

 Further obligations of the Customer to coop-
erate and to provide are, if applicable, regu-
lated in the offer, a separate service descrip-
tion or in the service level agreement for the 
Maintenance Services.  

 
8.4  The Customer shall set up a user support 

within his company for the software to be 
maintained, which collects the support re-
quests of the users, carries out an initial prob-
lem analysis and deals with the requests inde-
pendently as far as possible. The  user sup-
port shall be staffed with employees who 
have in-depth knowledge of the software 
(administrator knowledge). The Customer 
shall only forward to GFOS, via the key users 
named in accordance with § 2.3, enquiries re-
lating to the software which it cannot deal 
with itself through its user support. The user 
support shall be obliged to cooperate with 
GFOS and shall provide GFOS with compre-
hensive support, in particular by coordinating 
multiple similar support requests, clarifying 
user problems that are merely attributable to 
operating errors, documenting errors includ-
ing the circumstances under which they oc-
curred and - as far as possible - by storing and 
transmitting data or software copies that en-
able or facilitate an analysis of an error. 

 
8.5  As long as the Customer's cooperation ser-

vices are not provided in accordance with the 
contract, GFOS shall be released from its ob-
ligation to perform in whole or in part to the 
extent that GFOS is dependent on the re-
spective cooperation or provision. GFOS shall 
not be responsible for disruptions to perfor-
mance caused by the Customer's failure to 
provide cooperation services in accordance 
with the contract. Additional expenses in-
curred by GFOS due to the non-contractual 
provision of the cooperation services can be 
invoiced separately by GFOS according to ex-
penditure. Any further claims of GFOS shall 
remain unaffected. 

 
§ 9 Remuneration 
 
9.1  The flat-rate remuneration for the Mainte-

nance Services listed under §§ 4, 5 and 6 
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results from the respective GFOS offer or 
from the price list for the respective Mainte-
nance Services.  

 
9.2 For services that are not covered by the flat-

rate remuneration pursuant to § 9.1, GFOS 
shall invoice according to time and effort on 
the basis of the hourly or daily rates for per-
sons specified in the offer. Material costs, 
travel costs, expenses and other expenses 
(hereinafter "expenses") shall be reimbursed 
separately. GFOS may demand reasonable 
advances and payments on account on the 
remuneration for services and the reimburse-
ment of Expenses and make the delivery of 
work results dependent on the full satisfac-
tion of all claims existing against the Cus-
tomer. 

 
9.3 The flat-rate remuneration pursuant to § 9.1 

shall be payable in advance for one contrac-
tual year in each case. It shall be due in each 
case upon receipt of the invoice and shall be 
payable within fourteen (14) calendar days of 
the invoice date.  

 
9.4  The remuneration for services to be invoiced 

separately shall be invoiced monthly in arrears 
according to expenditure. With regard to the 
due date and the payment period, § 9.3 above 
shall apply accordingly. 

 
9.5 All stated remunerations and prices are sub-

ject to the statutory value added tax applica-
ble at the time. 

 
9.6 In the event of changes in market conditions, 

significant changes in procurement costs, 
changes in value added tax or price increases 
by subcontractors, GFOS shall be entitled to 
adjust the flat-rate remuneration and the 
hourly or personal daily rates. However, such 
a price adjustment shall be permitted no ear-
lier than twelve (12) months after conclusion 
of the contract and only once a year. GFOS 
shall announce the change to the client in 
writing no later than six (6) weeks before it 
takes effect. In the event that the Customer 
does not accept the price increase, both 
GFOS and the Customer shall be entitled to 
terminate the Maintenance Contract with one 
month's notice to the end of the calendar 
month, insofar as the price increase amounts 

to more than five percent (5%) of the previ-
ous price. In the event of termination, the 
prices that have not been increased until the 
termination takes effect shall apply. 

 
9.7  The Customer shall only be entitled to assert 

rights of retention against GFOS if the coun-
terclaim asserted is undisputed or has been 
legally established. The assignment of claims 
against GFOS shall be excluded; this shall not 
apply within the scope of application of sec-
tion 354a of the German Commercial Code 
(“HGB”). 

 
 
 
 
§ 10 Secrecy, data protection 
 
10.1 The Customer undertakes to keep confiden-

tial such facts, documents and knowledge 
which come to  his knowledge in the course 
of the implementation of the business rela-
tionship with GFOS and which contain tech-
nical, financial, business or market-related in-
formation about the company GFOS, pro-
vided that GFOS designates the respective 
information as confidential or has an obvious 
interest in keeping it confidential (hereinafter 
collectively referred to as "confidential infor-
mation"). The Customer shall use the Confi-
dential Information exclusively for the pur-
pose of implementing and executing the con-
tractual relationship with GFOS in accord-
ance with the contract and the individual con-
tracts based thereon. 

 
10.2 The disclosure of confidential information by 

the Customer to third parties shall require the 
express and prior written consent of GFOS. 

 
10.3 The duty of confidentiality pursuant to § 10.1 

above shall not apply insofar as the respective 
confidential information can be proven: 

 
a) is or becomes  generally known 

without any action on the part of the 
Customer or 

b) was already known to the Customer 
or is made known by a third party au-
thorised to pass on the information 
or 
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c) is developed by the Customer with-
out the intervention of GFOS and 
without exploitation of other infor-
mation or knowledge obtained 
through the contractual contact; or 

d) must be disclosed due to mandatory 
statutory provisions or court or offi-
cial orders. 

 
10.4  The Customer shall be responsible  for com-

pliance with all relevant statutory data pro-
tection provisions, in particular for the lawful-
ness of the data disclosure and data pro-
cessing of personal data of its employees and 
other data subjects in connection with the  
provision of services by GFOS. GFOS shall 
process the personal data of the Customer 
only within the scope of the contractually 
owed service provision and in accordance 
with the provisions of data protection law. 

 
10.5 The Parties shall process personal data in 

compliance with the applicable provisions on 
data protection, in particular Regulation (EU) 
2016/679 (General Data Protection Regula-
tion). 

 
10.6  With regard to personal data of the Customer, 

GFOS shall comply with the relevant statu-
tory data protection provisions. Personal data 
of the Customer shall be collected, stored, 
processed and used by GFOS if, to the extent 
and for as long as this is necessary for the es-
tablishment, performance or termination of 
the Maintenance Contract with the Cus-
tomer. Any further collection, storage, pro-
cessing and use of the Customer's personal 
data shall only take place if required or per-
mitted by a legal provision or if the Customer 
has consented thereto. The Customer is 
aware that in order to carry out pre-contrac-
tual measures and fulfil the contract with the 
Customer, the collection, processing and use 
of the contact data of the Customer's con-
tact persons (name, e-mail addresses, etc.) is 
required on the basis of point b) of Art. 6(1) 
GDPR. In particular, GFOS is entitled to trans-
fer the data to third parties if and to the ex-
tent that this is necessary for the perfor-
mance of pre-contractual measures and ful-
filment of the contract (e.g. for delivery, in-
voicing or Customer support) pursuant to 
point b) of Art. 6(1) GDPR or fulfilment of a 

legal obligation within the meaning of point c) 
of Art. 6(1)GDPR. GFOS will also forward this 
data to third parties (e.g. debt collection com-
panies), if necessary, for the purpose of en-
forcing claims in accordance with point b) 
and/or point f) of Art. 6(1) GDPR. 

 
10.7  GFOS's privacy policy is available at 

https://www.gfos.com/en/privacy.  
 
10.8  Insofar as GFOS processes personal data on 

behalf of the Customer within the framework 
of the performance of the Maintenance Con-
tract, GFOS shall only process the personal 
data within the framework of the contractu-
ally owed performance of services or other 
written instructions of the Customer and in 
accordance with the provisions of data pro-
tection law. The parties shall specify the de-
tails of the commissioned processing in a 
separate "Data Processing Agreement". This 
agreement shall take precedence over the 
provisions of these GTC Maintenance in its 
scope of application. 

 
§ 11 Rights of Use, Passing on of Work Results 
 
11.1 All contractually agreed maintenance ser-

vices and work results of GFOS are intended 
exclusively for the client and for use for the 
purposes specified in the Maintenance Con-
tract. 

 
11.2 GFOS shall remain the owner of all work re-

sults which are or can be protected by indus-
trial property rights or positions similar to in-
dustrial property rights of whatever kind (e.g.. 
patent rights, trademark rights, utility model 
and design rights, copyrights) and whether 
registered or not, and to which GFOS is enti-
tled  at the time of conclusion of the 
Maintenance Contract or which are created 
by GFOS (or by third parties on its behalf) af-
ter conclusion of the Maintenance Contract 
(hereinafter "materials"). The same shall apply 
to adaptations, modifications and further de-
velopments. 

 
11.3 GFOS shall grant the Customer rights of use 

to the new software versions (e.g.. versions, 
patches, bug fixes) and documentation deliv-
ered in fulfilment of the maintenance 
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agreement in accordance with the transfer 
agreement underlying the transfer of the 
software. The rights of use granted to the 
Customer hereunder shall remain unaffected 
by a termination of the Maintenance Con-
tract. 

 
§ 12 Defects of quality and title, limitation period, 
force majeure 
 
12.1  GFOS warrants that the maintenance ser-

vices are free from material defects and/or 
defects of title. However, the warranty that 
the new software versions and Materials are 
free of third-party rights shall only apply to 
use in the Federal Republic of Germany if the 
Customer of GFOS has its registered office or 
branch there or additionally for a third country 
if GFOS has expressly agreed in writing with 
the Customer on the use of the software ver-
sions and Materials in this third country. 

12.2  The Customer shall notify  GFOS without de-
lay of any  defects in the maintenance 
services, stating the information known to 
him and useful for their detection. The Cus-
tomer shall take reasonable measures to facil-
itate the identification of the defects and 
their causes. The notification shall contain the 
following information in particular:  

 -the symptoms that have occurred,  
 -the care service concerned, 
 -the number of users affected. 
 
12.3 GFOS shall initially provide warranty in the 

event of material defects in the error correc-
tion and/or the new software status/Materials 
by means of subsequent performance. For 
this purpose, GFOS shall, at its discretion, 
provide the Customer with a new, defect-free 
software version or remedy the defect in an-
other way. The Customer shall take over the 
new software version provided and install it 
on his hardware in accordance with the instal-
lation instructions of GFOS, insofar as the 
contractual functional scope of the software 
is maintained. The elimination of a defect may 
also take the form of instructions to the Cus-
tomer. The Customer shall follow such in-
structions. 

 
12.4  In the event of defects of title in the new soft-

ware/Materials, GFOS shall first provide a 
warranty by means of subsequent 

performance. For this purpose, GFOS shall, at 
its discretion, procure for the Customer at its 
own expense the necessary right of use to the 
infringed rights or replace the software/Mate-
rials or modify them in such a way that they 
no longer infringe the rights but continue to 
comply with the contractual agreements. The 
latter can be done in particular by providing a 
new software version, which the Customer 
must accept, provided that the contractual 
functional scope of the software is main-
tained. 

 
12.5  If GFOS does not provide the services of the 

GFOS Customer Centre in accordance with 
the contract, GFOS shall be entitled to repeat 
the services concerned free of charge, insofar 
as this can be made up for and is reasonable 
for the Customer.   

 
12.6  If the supplementary performance fails, the 

Customer is entitled to set a reasonable grace 
period for the elimination of the defect. If the 
rectification of the defect also fails within the 
grace period, the Customer may reduce the 
maintenance fee appropriately. GFOS shall 
pay damages or compensation for futile ex-
penses due to a defect within the limits set 
out in § 13. 

 
12.7  If GFOS provides services in the determina-

tion or elimination of defects without being 
obliged to do so, GFOS may demand remu-
neration on a time and material basis if the 
Customer has failed to recognise  the non-
existence of a defect in the maintenance ser-
vices due to at least gross negligence.  

 
12.8 If third parties assert claims that prevent the 

Customer from exercising the rights of use to 
the new software/Materials granted to it un-
der the contract, the Customer shall inform 
GFOS immediately in writing and compre-
hensively. He authorises GFOS to conduct le-
gal actions against third parties in and out of 
court on its own. If the Customer is sued, he 
shall coordinate with GFOS and shall only take 
legal action, in particular acknowledgements 
and settlements, with the consent of GFOS. 
GFOS shall be obliged to defend the claims at 
its own expense and to indemnify the Cus-
tomer against all costs and damages associ-
ated with the defence against the claim, 
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insofar as these are not based on the Cus-
tomer's conduct in breach of duty. 

 
12.9 Claims for defective Maintenance Services 

shall become statute-barred within one (1) 
year from the statutory commencement of 
the limitation period. The above limitation pe-
riod shall not apply in the event of deficien-
cies in performance due to intent or gross 
negligence on the part of GFOS or in the 
event of injury to life, limb or health. In these 
cases, the statutory limitation period shall ap-
ply. 

 
12.10 If, after termination of the Maintenance Con-

tract, the Customer demands the rectifica-
tion of a defect in the software on the 
grounds of a material defect and/or defect of 
title, the Customer shall bear the burden of 
presentation and proof that this defect is due 
to a maintenance service provided by GFOS. 
The presentation and proof shall be deemed 
to have been provided if the Customer pre-
sents and proves that this defect did not oc-
cur under comparable circumstances prior to 
the provision of a specific maintenance ser-
vice to be specified by the Customer, but only 
became apparent afterwards, without any 
causes other than the specified maintenance 
service being apparent. In particular, the Cus-
tomer must demonstrate and prove that no 
changes have been made to the software and 
its working environment after termination of 
the Maintenance Contract on which the de-
fect may be based. 

 
12.11 The Customer may only derive rights from 

other breaches of duty by GFOS if he has no-
tified GFOS of these in writing and has 
granted GFOS a period of grace for remedial 
action. This shall not apply if a remedy cannot 
be considered due to the nature of the breach 
of duty. The limits set out in § 13 shall apply to 
compensation for damages or reimburse-
ment of futile expenses. 

 
12.12 If events of force majeure occur, GFOS shall 

inform the Customer in good time in writing 
or in text form. In this case, GFOS shall be en-
titled to postpone the Maintenance Services 
for the duration of the hindrance or to termi-
nate the Maintenance Contract in whole or in 
part on account of the part not yet fulfilled, 

insofar as GFOS has complied with the afore-
mentioned duty to inform. Cases of force 
majeure are in particular strikes, lock-outs, 
war, official interventions, epidemics and 
pandemics as well as their unforeseeable ef-
fects, energy and raw material shortages, 
cyber attacks, transport bottlenecks through 
no fault of GFOS, operational hindrances 
through no fault of GFOS - i.e. due to fire, net-
work failure, water and machine damage - 
and all other hindrances which, viewed objec-
tively, have not been culpably caused by 
GFOS. If a performance date has been bind-
ingly agreed and this is exceeded due to force 
majeure, the Customer shall only be entitled 
to terminate the Maintenance Contract on 
account of the unfulfilled part after the fruit-
less expiry of a reasonable grace period if it is 
objectively unreasonable for it to continue to 
adhere to the Maintenance Contract and the 
force majeure has already lasted for more 
than two (2) months. Further claims of the 
Customer, in particular claims for damages, 
are excluded in this case. The Customer is 
obliged to pay for Maintenance Services pro-
vided up to that point in accordance with 
what has been agreed in this respect. 

 
§ 13 Liability 
 
13.1  GFOS shall be liable without limitation for 

damage caused intentionally or by gross neg-
ligence, for damage resulting from injury to 
life, body and health, as well as for damage 
which gives rise to a duty to pay compensa-
tion pursuant to section 1 of the German Lia-
bility Act (“ProdHaftG”).   

 
13.2  In the  event of simple negligence, GFOS 

shall only be liable insofar as it involves a 
breach of material contractual obligations, 
the fulfilment of which is a prerequisite for 
the proper performance of the Maintenance 
Contract and on the observance of which the 
Customer was entitled to rely. Otherwise, lia-
bility for damage caused by slight negligence 
is excluded. § 13.1 remains unaffected.   

 
13.3  In the event of a simple negligent breach of 

material contractual obligations by GFOS, the 
obligation to pay compensation shall be lim-
ited to the foreseeable damage typical for the 
contract. The foreseeable damage typical of 
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the contract is the damage which GFOS fore-
saw as a possible consequence of a breach of 
contract at the time of conclusion of the con-
tract or which GFOS should have foreseen by 
exercising due care. Indirect damages and 
consequential damages which are the conse-
quence of a service not being provided in ac-
cordance with the contract are also only eligi-
ble for compensation insofar as such dam-
ages are typically to be expected when the 
Maintenance Services are used as intended. § 
13.1 remains unaffected. 

 
13.4 The liability of GFOS in the cases of § 13.3 

shall be limited to two hundred and fifty 
thousand euros (€ 250,000.00) per case of 
damage. If, in the opinion of the client, the 
foreseeable contractual risk exceeds this 
maximum liability amount by more than an 
insignificant amount, GFOS shall be pre-
pared to agree an appropriate higher liabil-
ity amount in return for appropriate remu-
neration for the assumption of risk, pro-
vided that insurance cover can be agreed 
for this. 

 
13.5  In the event of  data loss or data destruc-

tion, GFOS shall only be liable insofar as 
GFOS has caused the destruction intention-
ally, through gross negligence or due to a 
breach of a material contractual obligation. 
The liability of GFOS for the simple negli-
gent breach of an essential contractual ob-
ligation shall be limited in the above case to 
the amount of the damage that would also 
have arisen in the event of proper data 
backup by the Customer. 

 
13.6 If several claimants under the Maintenance 

Contract bring claims against GFOS arising 
from a simple negligent breach of essential 
contractual obligations (§ 13.3) by GFOS, 
the maximum liability amount determined 
in § 13.4 shall apply to the relevant claims of 
all claimants in total. The maximum liability 
amount shall only be available to the Cus-
tomer and the other claimants jointly and 
once (joint and several creditor, section 428 
BGB).  section 334 BGB applies accordingly. 

 
13.7 The above provisions on the limitation of li-

ability shall also apply to the personal 

liability of the employees, representatives 
and bodies of GFOS. 

 
13.8 Claims for damages and claims for reim-

bursement of futile expenses of the Cus-
tomer shall become statute-barred within 
one (1) year; with regard to the beginning of 
the limitation period, section 199 para. 1 
BGB shall apply. This shall not apply to 
claims for damages and claims for reim-
bursement of futile expenses due to injury 
to life, body or health, in the case of claims 
under the Product Liability Act and in the 
case of breach of a quality guarantee. Fur-
thermore, this shall not apply to claims 
based on an intentional or grossly negligent 
breach of duty by GFOS or a legal repre-
sentative or vicarious agent of GFOS. 

§ 14  Term and termination 
 
14.1 Unless otherwise agreed in the offer, the 

Maintenance Contract shall initially be valid 
for a minimum term of three (3) contractual 
years. Thereafter, it shall be extended by 
one (1) further contractual year in each case 
if it is not terminated in writing by one of the 
contracting parties three (3) months before 
the expiry of a contractual year.  

 
14.2  Either party is entitled to terminate 

 the Maintenance Contract at any 
time in accordance with section 314 BGB 
for good cause. Good cause exists if facts 
are given on the basis of which the termi-
nating party, taking into account all circum-
stances of the individual case and weighing 
the interests of the other party, can no 
longer reasonably be expected to continue 
the contract ("good cause"). If the Good 
Cause consists of the breach of a contrac-
tual obligation, termination shall only be 
permissible after the unsuccessful expiry of 
a deadline set for remedial action or after an 
unsuccessful warning, unless the setting of 
a deadline is dispensable pursuant to sec-
tion 323 para. 2 BGB. Good cause entitling 
GFOS to terminate the contract shall be 
deemed to exist in particular if the Cus-
tomer is in arrears with the payment of at 
least two (2) monthly invoices. 
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§ 15 Applicable law, place of jurisdiction  
 
15.1  These GTC Care and the Maintenance Con-

tract are subject to the law of the Federal 
Republic of Germany. The provisions of in-
ternational private law and the UN Conven-
tion on Contracts for the International Sale 
of Goods shall not apply. 

 
15.2 The place of jurisdiction for all legal disputes 

between the parties arising from or in con-
nection with the Maintenance Contract 
shall be Essen, Germany, to the extent per-
mitted by law; GFOS shall, however, also be 
entitled to sue the Customer at his general 
place of jurisdiction. The above agreement 
on the place of jurisdiction shall not apply if 
a different, exclusive place of jurisdiction 
results from the law. 

 
§ 16 Final provisions 
 
16.1 Amendments and supplements to these 

GTC Care or the Maintenance Contract as 
well as other declarations in connection 
with the Maintenance Contract that trigger 
a legal consequence (e.g. setting of dead-
lines, withdrawal) must be made in writing 
to be effective. This also applies to amend-
ments or supplements to this written form 
clause. The transmission of the relevant 
declarations by telecommunication, in par-
ticular by e-mail, is not sufficient for this 
purpose.  

 
16.2  Should any provision of these GTC Care or 

of the Maintenance Contract be or become 
void in whole or in part, or should a loophole 
qin the Maintenance Contract or its supple-
ments become apparent, this shall not af-
fect the validity of the remaining provisions. 

 
16.3 These GTC have been drafted in German 

and English. In the event of any incon-
sistency between the German and English 
version of the GTC, the German version 
shall be binding. 

 
 
 
 
 
 

 
 

 

 
 
 


