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§ 1 Scope of Application, SaaS Terms of Contract 
 
1.1 These General Terms and Conditions for Soft-

ware as a Service (SaaS) (hereinafter "GTC 
Cloud") of Gesellschaft für Organisationsbera-
tung und Softwareentwicklung mbH (herein-
after "GFOS") apply to the provision of GFOS 
software as Software as a Service (SaaS) ei-
ther (a) in the GFOS knownCloud or (b) in a 
third-party cloud environment commissioned 
by the Customer (the cloud environment op-
erated for the Customer hereinafter "Cus-
tomer Cloud"). To the extent that the provision 
of additional IT Services in connection with the 
SaaS Services has been agreed in addition to 
the SaaS Services, Part B (Additional Terms 
and Conditions for the Provision of IT Services) 
and Part C (Additional Terms and Conditions 
for IT Services under Contracts for Work) shall 
apply to these additional IT Services. 

 
1.2 These GTC Cloud apply exclusively to entre-

preneurs within the meaning of section 14 of 
the German Civil Code (“BGB”), i.e. to natural 
persons or legal entities who, when concluding 
a legal transaction, act in the exercise of their 
commercial or independent professional activ-
ity. The term "Customer" is hereinafter used to 
refer to any company that enters into a SaaS 
contract with GFOS, including these GTC 
Cloud as well as the Additional Terms and Con-
ditions for the Provision of IT Services and the 
Additional Terms and Conditions for IT Ser-
vices under Contracts for Work, for the provi-
sion of GFOS software as software as a service 
(SaaS) in the GFOS knownCloud or in a Cus-
tomer Cloud as well as the potential provision 
of related IT Services (hereinafter referred to 
as the "SaaS Contract"). 

 
1.3 These GTC Cloud and the documents referred 

to herein shall apply exclusively. Deviating, 
conflicting or supplementary GTC of the Cus-
tomer shall only become part of the SaaS Con-
tract if and insofar as the parties have 

expressly agreed to their validity in writing. 
This requirement of consent shall apply in any 
case, for example even if GFOS begins to pro-
vide the service to the Customer without res-
ervation in the knowledge of the Customer's 
GTC or terms and conditions of purchase. 

 
1.4 Individual agreements made between GFOS 

and the Customer in individual cases (includ-
ing ancillary agreements, supplements and 
amendments) shall in all cases take prece-
dence over these GTC Cloud. The content of 
such agreements shall be governed by a writ-
ten contract or written confirmation from 
GFOS.  

 
1.5 The documents referred to in these GTC 

Cloud, in particular the service catalogue, are 
integral parts of the SaaS Contract concluded 
between the parties. Unless expressly stated 
otherwise, references to documents relate to 
the respective applicable version of the docu-
ments. 

 
§ 2 Definitions 
 
2.1 "GFOS knownCloud": Hardware and software 

in the data centre of GFOS incl. operating sys-
tems, databases and infrastructure, which 
GFOS makes available to the Customer for the 
use of the SaaS Service, as well as the related 
services described in the service catalogue. 

 
2.2  "SaaS Service": Any GFOS software ordered 

by the Customer, including application docu-
mentation in electronic form, which is pro-
vided as Software as a Service (SaaS) either in 
the GFOS knownCloud or a Customer Cloud, 
plus the IT support services to be provided as 
part of the agreed support package. 

 
2.3 "GFOS Group" means GFOS and all companies 

affiliated with GFOS within the meaning of 
sections 15 ff. of the German Stock Corpora-
tion Act (“AktG”). 
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2.4 "Group Companies" means, in relation to the 

Customer's Company, another company 
which is affiliated with the Customer's Com-
pany within the meaning of sections 15 ff. 
AktG. 

 
§ 3 Conclusion of contract, performance deadlines 
and scope of performance 
 
3.1 All offers of GFOS are subject to changes and 

are non-binding, unless they are marked as 
binding. They are merely invitations to the 
Customer to place orders. If the Customer 
places an order on the basis of the non-binding 
offers, a SaaS Contract - also in current busi-
ness transactions - shall only be concluded by 
the written order confirmation of GFOS (suffi-
cient also by e-mail). In all other cases the SaaS 
Contract is concluded at the latest by the ex-
ecution of the SaaS Services. If an order con-
firmation is issued by GFOS, this alone shall be 
decisive for the content of the SaaS Contract, 
in particular for the scope of the SaaS Services 
and the delivery time or other performance 
deadlines.  

 
3.2 Dates and deadlines are non-binding unless 

they have been expressly agreed as binding in 
writing. GFOS shall only be in default with a 
performance obligation if the Customer has 
previously warned GFOS in writing and unsuc-
cessfully set a reasonable deadline for perfor-
mance. 

 
3.3 GFOS shall provide the Customer with the 

technical possibility and authorisation to ac-
cess the SaaS Service via the Internet and to 
use the agreed functionalities within the 
framework of the SaaS Contract. The func-
tional scope of the SaaS Service, the service 
levels, the technical requirements for use and 
further details on the access rights acquired by 
the Customer are set out in the service cata-
logue for the respective SaaS Service. GFOS 
shall provide the SaaS Services to the Cus-
tomer on the basis of the service quality and 
service level specified herein. However, the in-
formation in the service catalogue is not to be 
understood as a guarantee of the quality of the 
respective SaaS Services, insofar as these are 
not expressly designated as such in the prod-
uct description. 

 
3.4 The respective SaaS Service is - depending on 

the agreements made between the parties - 
provided in the GFOS knownCloud or in the 
Customer Cloud for use and retrieval by the 
Customer. The relevant performance transfer 
point for the SaaS Services is in case of provi-
sion in the GFOS knowCloud the router output 
of the data centre used by GFOS. GFOS shall 
not be responsible for failures or the non-avail-
ability of hardware and software components, 
the Internet or other networks after this per-
formance transfer point. Likewise, GFOS is not 
responsible for failures and unavailability of the 
Customer Cloud. If the SaaS Service is pro-
vided in the Customer Cloud, GFOS is only re-
sponsible for the operation of the GFOS soft-
ware, but not for the underlying IT infrastruc-
ture. The Customer is responsible for maintain-
ing the VPN connection on his end. The con-
nection of the Customer to the Internet, the 
maintenance of the network connection, the 
procurement and provision of the hardware 
and software required on the part of the Cus-
tomer, as well as the Customer Cloud is not the 
subject of the SaaS Contract and is the sole 
responsibility of the Customer. 

 
3.5 GFOS is entitled to adapt the SaaS Services to 

the current technical development or due to 
changes in the law, changes in jurisdiction, 
changes in the SaaS Services of subcontrac-
tors or changes in the economic circum-
stances and in this context to change the 
technical properties and functionalities of the 
SaaS Services. Insofar as such an adjustment 
not only improves the SaaS Services from the 
Customer's point of view, but also reduces the 
scope of services specified in the service cat-
alogue or changes it in an unreasonable man-
ner for the Customer, GFOS shall announce 
the adjustment to the Customer in writing at 
least six (6) weeks before its implementation 
and provide the Customer with a correspond-
ingly adjusted service catalogue. If the Cus-
tomer does not object to the amendment in 
writing to GFOS within six (6) weeks of receipt 
of the notification, the amendment shall be 
deemed to have been approved and the 
amended version of the service catalogue shall 
apply to existing contracts between GFOS and 
the Customer from this point in time. GFOS 
shall expressly draw the Customer's attention 
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to this consequence when notifying the Cus-
tomer of the amendment. In the event that the 
Customer does not accept the amendment, 
both GFOS and the Customer shall be entitled 
to terminate the SaaS Contract with effect 
from the time the amendment comes into 
force. 

 
3.6 Unless expressly agreed in the service cata-

logue or in the respective SaaS Contract, 
GFOS shall not owe any further services, in 
particular no installation, set-up, consulting, 
customisation and/or training services. Further 
information on the SaaS Services, e.g. in bro-
chures, on websites or in the context of oral 
presentations, are not part of the agreed SaaS 
Services, unless this information is also ex-
pressly mentioned in the service catalogue. 

 
§ 4 Rights of access and use, blocking of access, rights 
of third parties 
 
4.1 For the duration of the SaaS Contract, GFOS 

grants the Customer to the extent of the 
agreed employee licenses the right of access 
and the contractual use of the respective 
SaaS Services for solely internal business pur-
poses of the Customer or its Authorised 
Group Companies (as defined below). The 
aforementioned rights of access and simple 
rights of use are, unless otherwise agreed in 
writing, non-exclusive, sublicensable only to 
Group Companies that have been notified to 
GFOS as being entitled to use the SaaS Ser-
vices ("Authorised Group Companies"), and 
non-transferable. The regulations apply ac-
cordingly to updates and upgrades of the 
SaaS Services provided by GFOS. 

 
 Unless expressly agreed otherwise, the Cus-

tomer or the Authorised Group Companies 
may only use the SaaS Services in the Federal 
Republic of Germany and/or in one or more 
expressly agreed third countries. In no event 
may the SaaS Services be used in or from any 
country where the use of the SaaS Services is 
prohibited by applicable import control, ex-
port control or sanctions laws. Also, the SaaS 
Services may not be used by companies or 
persons with whom no business may be con-
ducted due to applicable import control, ex-
port control or sanctions law, e.g. because 
they are listed on an applicable sanctions list. 

4.2 The Customer shall protect the user and ac-
cess authorisations assigned to him or his us-
ers as well as identification and authentica-
tion backups from access by unauthorised 
third parties and shall not pass them on to un-
authorised third parties. As soon as the Cus-
tomer has indications that the user and ac-
cess authorisations have been obtained ille-
gally by a third party or could be misused, the 
Customer is obliged to inform GFOS of this 
immediately. Insofar as the Customer is enti-
tled to grant access to the respective SaaS 
Service to its Authorised Group Companies, 
the Customer shall be liable for any fault of 
these Authorised Group Companies as for its 
own fault. The Customer shall pass on all pro-
visions of the SaaS Contract to such Author-
ised Group Companies and oblige them to 
comply with the contractual provisions be-
fore the Customer grants access. Upon re-
quest by GFOS, the Customer will provide 
GFOS with copies of the contractual obliga-
tions of its Authorised Group Companies. 

 
4.3 The Customer shall not use the SaaS Services 

in any way or allow them to be used improp-
erly, in particular shall not transmit any data 
with illegal content. The Customer shall also 
refrain from any attempt to retrieve infor-
mation or data himself or through unauthor-
ised third parties without authorisation or to 
interfere or allow interference with software 
operated by GFOS or GFOS subcontractors 
or to penetrate data networks of GFOS or 
GFOS subcontractors without authorisation. 

 
4.4 The Customer is obligated to undertake back-

ups of its data in machine-readable form at in-
tervals appropriate to the application, at least 
once a day, and guarantees that the data can 
be restored with reasonable effort; this shall 
not apply insofar as the Customer makes con-
tractual use of the GFOS knownCloud and the 
data backup is a contractual service provided 
by GFOS. The Customer shall protect the 
Customer Cloud and all systems with which it 
accesses the respective SaaS Services by 
means of appropriate technical and organisa-
tional measures and regularly check these 
measures in order to ensure that the systems 
used by GFOS for the provision of services re-
main undamaged, in particular against access 
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by unauthorised third parties, viruses, Trojans 
or similar malware. 

 
4.5 GFOS is entitled to block the Customer's ac-

cess to the respective SaaS Service tempo-
rarily or permanently if there are concrete in-
dications that the Customer violates or has vi-
olated these GTC Cloud, the SaaS Contract 
and/or applicable law, or if GFOS has another 
justified interest in the blocking (e.g. mainte-
nance measure to restore IT security, defence 
against cyber attack, violation of licence con-
ditions). When deciding on a blocking, GFOS 
shall give due consideration to the legitimate 
interests of the Customer and shall threaten 
or announce a blocking in advance with a rea-
sonable lead time in writing. In individual 
cases, GFOS may also block access without 
prior warning/announcement in order to pro-
tect the legitimate interests pursued by 
GFOS with the blocking, unless prior warn-
ing/announcement is required by law or for 
other legal reasons. The blocking of access 
does not at the same time constitute termi-
nation of the SaaS Contract. The blocking of 
access without termination can only be main-
tained by GFOS for a reasonable period of 
time, in the case of breaches of contract by 
the Customer a maximum of three (3) months. 
The claim of GFOS to payment of the remu-
neration for the SaaS Services shall remain 
unaffected during the blocking. In the event 
of breaches of contract, the Customer shall 
have a claim to the re-granting of access after 
proving that he has ceased the use in breach 
of contract and has prevented future use in 
breach of contract. 

 
§ 5 Permitted scope of use, rights of third parties 
 
5.1 The SaaS Services may only be used by the 

Customer and Authorised Group Companies 
only for the purposes agreed in the SaaS Con-
tract. The Customer may access the respec-
tive SaaS Services during the term of the 
SaaS Contract and use the agreed functional-
ities in accordance with the contract. The 
Customer does not receive any further rights, 
in particular to the GFOS software, the asso-
ciated IT Services or any infrastructure ser-
vices provided in the GFOS knownCloud. Any 
further use of the SaaS Services requires the 
prior written consent of GFOS. GFOS 

reserves all rights to work results, trademarks, 
know-how and other industrial property 
rights that exist for the respective SaaS Ser-
vices or that arise in connection with the use 
of the SaaS Services. 

 
5.2 In particular, the Customer may not use the 

SaaS Services beyond the agreed scope of 
use or have them used by third parties or 
make them accessible to third parties. In par-
ticular, the Customer is not permitted to re-
produce the SaaS Services or parts thereof or 
to sell, temporarily transfer, rent or lend the 
SaaS Services. GFOS is entitled to take ap-
propriate technical measures to protect 
against use not in accordance with the con-
tract. 

 
5.3 The SaaS Service may contain components of 

third-party software (including open source 
software), for which separate licence condi-
tions of the respective rights holders apply. 
The respective licence conditions of the 
rights holders will be made available to the 
Customer on request and take precedence 
over the rights of use of these GTC Cloud; this 
also applies to warranty and liability exclu-
sions of the open source software licence 
conditions. Open source software and the li-
cence conditions separately applicable to it 
shall, where necessary, be displayed in the re-
spective service catalogue and/or listed in the 
readme.txt, notices.txt or licenses.txt at-
tached to the GFOS Software and/or other-
wise made available to the Customer. The 
source code of the open source software is, if 
applicable, available under the link indicated 
there or on request. Insofar as the licence 
conditions of an open source software re-
quire a right to process for the Customer's 
own purposes and, associated with this, to re-
verse engineer for the purposes of trouble-
shooting a software accessing this open 
source software, GFOS hereby grants this to 
the Customer; contradictory provisions in the 
respective SaaS Contract shall not apply in 
this respect. 

 
5.4 If a third-party raises justified claims against 

the Customer due to the infringement of cop-
yrights, patents or other industrial property 
rights by GFOS or by the SaaS Services pro-
vided by GFOS and used by the Customer in 
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accordance with the contract, and the use of 
the SaaS Services by the Customer is prohib-
ited in whole or in part by a final court deci-
sion, GFOS shall be liable within the period 
specified in § 11.9 to the Customer as follows 
if and to the extent that GFOS is at fault in this 
respect: 

 
5.5 GFOS is only obliged to deliver the SaaS Ser-

vices free of any rights or claims of third par-
ties that (i) hinder, restrict or exclude the use 
of the contractually owed SaaS Services, (ii) 
which are based on industrial property rights 
or other intellectual property rights, and (iii) 
which GFOS was aware of at the time of con-
clusion of the contract or was not aware of as 
a result of gross negligence, provided that the 
right or claim is based on industrial property 
rights or other intellectual property 

 
a) under the laws of the Federal Repub-

lic of Germany, provided that the 
Customer of GFOS has its registered 
office or branch there; or 

b) under the law of a third country only 
if GFOS has expressly agreed in writ-
ing with the Customer to use the 
SaaS Services of GFOS in this third 
country. 

 
5.6 GFOS shall at its own discretion and at its own 

expense (i) provide the Customer with the 
possibility to use the SaaS Services, or (ii) 
modify the SaaS Services in such a way that 
the third-party's property right is not in-
fringed but the SaaS Services essentially cor-
respond to the agreed quality, or (iii) refund 
the remuneration paid for the SaaS Services 
for the period for which they can no longer be 
used in accordance with the contract. Fur-
thermore, GFOS shall indemnify the Cus-
tomer against legally established claims of 
third parties for the infringement of property 
rights due to a contractual use of the SaaS 
Services as well as against the costs of legal 
defence caused thereby within the limits of 
the limitation of liability agreed in these GTC 
Cloud. 

 
5.7 The Customer shall provide GFOS with rea-

sonable support in all damage mitigation 
measures. The above obligations of GFOS 
pursuant to § 5.6 shall only apply insofar as 

the Customer immediately notifies GFOS in 
writing of the assertion or threat of such 
claims, all out-of-court and in-court defence 
measures and settlement negotiations are re-
served for GFOS or are only conducted in 
written agreement with GFOS, the Customer 
immediately makes available any information 
requested by GFOS for the assessment of the 
situation or defence of the claims and pro-
vides reasonable support. The Customer un-
dertakes to give GFOS and, if applicable, any 
affected upstream suppliers of GFOS (e.g. 
software manufacturers from whom GFOS 
has obtained third-party software) the oppor-
tunity to participate in any legal dispute. The 
Customer shall support GFOS and, if applica-
ble, GFOS's upstream suppliers in every re-
spect in the conduct of any such legal dis-
pute. The Customer shall refrain from actions 
that could impair the legal position of GFOS 
or GFOS's upstream suppliers. If the Cus-
tomer discontinues the use of the SaaS Ser-
vices for reasons of mitigation of damages or 
other important reasons, the Customer shall 
be obliged to point out to the third party that 
the discontinuation of use does not imply an 
acknowledgment of an infringement of prop-
erty rights. 

 
5.8 Claims of the Customer are also excluded if 

the infringement of property rights is caused 
by specifications of the Customer, by an ap-
plication of the SaaS Services not foreseeable 
by GFOS, by using the SaaS Services in a non-
agreed deployment and usage environment, 
or by the SaaS Services being modified by the 
Customer or by third parties commissioned 
by the Customer or being used or mixed to-
gether with products or IT Services not sup-
plied by GFOS, unless such infringement of 
property rights would also have been caused 
without such application, modification or use. 

 
§ 6 Availability of the GFOS knownCloud 
 
6.1 The availability of GFOS knownCloud per 

contract year (12 months) shall be at least 
ninety-nine point six percent (99.6%) (the 
"Availability" or "A" for short). The availability 
refers exclusively to the availability owed at 
the power transfer point of the server (output 
router of the data centre used by GFOS). Im-
pairments in the area of data transmission 
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from this performance transfer point to the 
Customer and/or in the area of the Custom-
er's IT systems themselves shall not be taken 
into account.  

 
6.2 If the GFOS software is provided in a Cus-

tomer Cloud, the Customer must agree on the 
availability of the Customer Cloud with the 
third-party provider. In this case, GFOS is only 
obliged to provide the services described in 
the service catalogue if there are defects in 
the GFOS software. 

 
6.3 "Availability" means the ratio of (i) the differ-

ence between System Uptime and Unavaila-
bility during a SaaS Contract Year to (ii) the 
System Uptime during such SaaS Contract 
Year, expressed as a percentage. 

 
6.4 The "System Uptime" (abbreviated to "SU") is 

the total amount of time during a SaaS Con-
tract year (in minutes) during which the Cus-
tomer is contractually able to access the 
GFOS knownCloud in accordance with the 
access protocols. Initially, a system uptime of 
24 hours per day, 365 days per year is owed. 
However, the following periods are not to be 
taken into account when determining the sys-
tem uptime:  
a) Malfunctions in or due to the condi-

tion of the infrastructure or software 
not to be provided by GFOS, in par-
ticular malfunctions for which the 
Customer is responsible, such as fail-
ures caused by incoming/outgoing 
hack attacks (DDoS/viruses) due to 
faulty and/or insufficient mainte-
nance of the Customer's own hard-
ware and software; 

b) disruptions or other events for which 
GFOS is not responsible, in particular 
external DNS and routing disrup-
tions, attacks on the network or mail 
infrastructure (DDoS/viruses) and 
failures of parts of the Internet out-
side the control of GFOS; 

c) Periods of Planned Unavailability in 
accordance with § 6.6 below; 

d) in cases of force majeure, whereby 
"force majeure" shall mean any un-
foreseen, extraordinary event be-
yond the control of GFOS as a result 
of which GFOS is unavoidably 

prevented in whole or in part from 
fulfilling its contractual obligations 
and which could not have been 
averted or rendered harmless even 
by the exercise of reasonable care on 
the part of GFOS. Force Majeure in 
this sense includes, in particular, un-
foreseen political events or unrest, 
including war, terrorist attacks, fire 
damage, strikes and lawful lockouts, 
as well as closures for which GFOS is 
not responsible, unavoidable hacking 
and/or cyber attacks by third parties, 
such as e.g. DDoS or ransomware at-
tacks, natural disasters, such as e.g. 
floods, official orders, epidemics and 
pandemics, such as e.g. the Covid19 
virus; 

e) in the event of impairments to data 
transmission outside the data net-
work operated by GFOS or the GFOS 
subcontractors, e.g. due to line fail-
ure or disruptions at other providers 
or telecommunications providers; 

f) faults which are based on the fact 
that the Customer's hardware or 
software has been improperly used 
or repaired, or systems and software 
have not been installed, operated 
and/or maintained in accordance 
with the manufacturer's guidelines 
or specifications. 

 
6.5 "Unavailability" ("UA" for short) means the 

time during a SaaS Contract year (in minutes) 
during which the Customer, although system 
uptime should be given, is not able to access 
the GFOS knownCloud according to the ac-
cess protocols. The availability is calculated as 
follows: 

 
A (in %) = (SU - UA) : (SU) x 100 
 
Calculation results are to be rounded up or 
down to one decimal place. 

 
6.6 The following maintenance windows are 

agreed upon for periodic, planned or un-
planned maintenance work on the server sys-
tem or the infrastructure of GFOS known-
Cloud, which is necessary for the mainte-
nance and security of the ongoing operation, 
as well as for the performance of data 
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backups and the installation of updates or up-
grades: 

 
a) Scheduled maintenance windows: 

daily, 23:00 to 05:00 and all day on 
up to two Sundays per calendar 
quarter (after prior information). 

b) Unscheduled maintenance windows: 
Furthermore, further maintenance 
windows may be agreed between 
GFOS and the Customer as required. 
GFOS shall also remain entitled in in-
dividual cases to carry out mainte-
nance work without agreement with 
the Customer if this is absolutely 
necessary for the maintenance and 
security of the ongoing operation 
and prior agreement with the Cus-
tomer is not possible for reasons of 
time. GFOS shall inform the Cus-
tomer about the maintenance work 
at the latest after completion of the 
maintenance work. 

 
The periods of Planned and Unplanned 
Maintenance Windows are collectively re-
ferred to as "Planned Unavailabilities". 
 

6.7 During periods of Planned Unavailability, the 
Customer has no legal claim to use the GFOS 
knownCloud, even if the GFOS knownCloud is 
available in whole or in part at such times. If a 
malfunction or failure occurs when using the 
GFOS knownClouds during periods of 
Planned Unavailability, the Customer shall in 
particular not be entitled to any warranty or 
compensation. 

 
§ 7 Subcontractors 
 

GFOS shall remain entitled to have parts of 
the SaaS Services provided by subcontrac-
tors. When providing the SaaS Services, 
GFOS also reserves the right to make use of 
personnel resources as well as technical, pro-
fessional and/or administrative support ser-
vices of other companies of the GFOS Group 
and accordingly to pass on order-related con-
fidential information of the Customer. All 
companies of the GFOS Group are obliged to 
maintain confidentiality. Notwithstanding the 
above, the responsibility for the provision of 
the SaaS Services shall remain fully with 

GFOS. Any claims for performance and liabil-
ity can therefore be asserted exclusively 
against GFOS, but not against other compa-
nies of the GFOS Group. 

 
§ 8 Use of the SaaS Services by the Customer, coop-
eration services 
 
8.1  The Customer shall support the activities of 

GFOS necessary for the performance of the 
service. This includes in particular the timely 
and complete provision and procurement of 
all necessary information for proper service 
provision. The Customer shall ensure that all 
cooperation services required for the provi-
sion of the SaaS Services are provided in 
good time, in full and free of charge for GFOS. 
The Customer shall ensure that the Custom-
er's employees who support GFOS in the pro-
vision of services are available at the agreed 
times. The Customer shall be responsible for 
ensuring that its employees have the neces-
sary knowledge, skills and experience to per-
form the tasks assigned to them. The Cus-
tomer's duties to cooperate include, in partic-
ular, creating all the conditions in its sphere of 
operation that are necessary for GFOS to pro-
vide the SaaS Services properly.  

 
8.2 The Customer shall use the SaaS Services ex-

clusively for its internal business purposes or, 
as the case may be, those of its Authorised 
Group Companies.  

 
8.3 The Customer is responsible for monitoring 

the use of the SaaS Services and shall imme-
diately notify GFOS in writing of any use that 
exceeds the contractual agreements, in par-
ticular if the agreed employee licences are ex-
ceeded. In this case, the Customer is obliged 
to sign an extension agreement showing the 
additional use and the additional remunera-
tion. The corresponding remuneration shall 
accrue from the day on which the excess ex-
ists. GFOS is entitled to check the contractual 
compliance of the use of the SaaS Services, 
in particular the compliance with the contrac-
tually agreed employee licences.  

 
8.4  The Customer is responsible for the proper 

operation of the Customer Cloud as well as 
the data backup in the Customer Cloud. The 
Customer shall maintain its internal systems 
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and technical environments/equipment itself. 
These shall comply with the minimum specifi-
cations published by GFOS and to be com-
municated by GFOS upon request in order to 
enable GFOS to provide the service. 

 
8.5 The Customer shall monitor the provision of 

the SaaS Services by GFOS in accordance 
with its obligations under the SaaS Contract. 

 
8.6 The Client shall keep its own records in ac-

cordance with applicable law and shall, in par-
ticular, keep all original records of the infor-
mation supplied to GFOS. 

 
8.7 The SaaS Services of GFOS are based on the 

information supplied by the Customer. The 
Customer shall be responsible for the accu-
racy and timely delivery of this information 
and accordingly in particular for any adverse 
effects caused by delays for which it is re-
sponsible as well as its own instructions. 

 
8.8 Unless otherwise agreed, the Customer shall 

be responsible for communication connec-
tions, including the Internet, if the SaaS Ser-
vices require the use of communication con-
nections to establish the connection with 
GFOS. The Customer itself shall bear the in-
stallation, usage, service and repair costs for 
the communication links. GFOS is not respon-
sible for the availability or reliability of the 
communication links used by the Customer to 
access the SaaS Services. 

8.9 In the context of the use of the SaaS-Services 
by employees of the Customer, the Customer 
shall ensure that the obligations arising for the 
users from the SaaS Contract are complied 
with. GFOS may block access to the SaaS-
Services by a user in accordance with § 4.5 if 
GFOS has reasonable grounds to suspect that 
this user has violated these GTC-Cloud or is 
otherwise using the SaaS Service in a manner 
contrary to the contract.  

 
8.10 GFOS shall not provide legal, accounting or 

tax advice to the Client and the Client shall 
rely solely on its own advisers in relation to 
such advice. 

 
8.11 The Customer has now and in the future un-

limited power of attorney of its Authorised 
Group Companies, which shall make use of 

SaaS Services of GFOS, if applicable, for the 
execution of the SaaS Contract and it obli-
gates its Authorised Group Companies to 
duly fulfil the obligations contained in this 
SaaS Contract. Furthermore, the Customer 
has all necessary licences, permissions and 
approvals for the provision of its cooperation 
services. 

 
8.12 As long as the Customer's cooperation ser-

vices are not provided in accordance with the 
contract, GFOS shall be released from the rel-
evant performance obligation in whole or in 
part to the extent that GFOS is dependent on 
the respective cooperation or provision. 
GFOS shall not be responsible for disruptions 
to performance caused by the Customer's 
failure to provide cooperation services in ac-
cordance with the contract. Additional ex-
penses incurred by GFOS due to the non-
contractual provision of the cooperation ser-
vices can be invoiced separately by GFOS ac-
cording to expenditure. Any further claims of 
GFOS shall remain unaffected. 

 
§ 9 Remuneration for SaaS Services 
 
9.1 All prices of GFOS are always in EURO plus 

VAT to be borne by the Customer in the re-
spective legally prescribed amount. The sales 
tax shall be shown separately on the invoice. 
The prices as well as price surcharges shall be 
determined according to the GFOS price list 
generally valid at the time of conclusion of the 
contract, unless otherwise agreed in writing. 

 
9.2  The contractually agreed SaaS fees shall 

commence in full one (1) month after the SaaS 
Contract has been signed. Any deviating pro-
visions must be made in writing.  

 
9.3 The invoices of GFOS are payable without any 

deduction (e.g. discount) within fourteen (14) 
calendar days of the invoice date, unless oth-
erwise agreed in writing. The date of payment 
shall be the date on which the money is re-
ceived by GFOS or credited to the account of 
GFOS. 

 
9.4 One-off services or works, in particular in the 

context of the possibly necessary implemen-
tation of the SaaS Services, which the Cus-
tomer requests but which are not part of the 
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scope of services agreed in the SaaS Con-
tract, shall be offered and invoiced separately 
by GFOS on the basis of a separate agree-
ment in accordance with the price list valid at 
the time.  

 
9.5 In the event of changes in market conditions, 

significant changes in procurement costs, 
changes in value added tax or price increases 
by subcontractors, GFOS shall be entitled to 
adjust the remuneration for the SaaS Ser-
vices. However, such a price adjustment is 
permissible at the earliest twelve (12) months 
after conclusion of the SaaS Contract and 
only once a year. GFOS shall announce the 
change to the Customer in writing at least six 
(6) weeks before it takes effect. In the event 
that the Customer does not accept the price 
increase, both GFOS and the Customer shall 
be entitled to terminate the SaaS Contract in 
its entirety with a notice period of one (1) 
month to the end of the calendar month, in-
sofar as the price increase amounts to more 
than ten percent (10%) of the previous price. 
In the event of termination, the prices which 
have not been increased until the termination 
takes effect shall apply. 

 
9.6 The Customer may only offset claims that 

have been legally established or are undis-
puted. He shall only be entitled to assert 
rights of retention against GFOS if the coun-
terclaim asserted is undisputed or legally es-
tablished. A right of retention may only be ex-
ercised by the Customer insofar as his coun-
terclaim is based on the same contractual re-
lationship. The assignment of claims against 
GFOS is excluded. However, the aforemen-
tioned shall not apply within the scope of ap-
plication of section 354a of the German Com-
mercial Code (“HGB”). 

 
§ 10 Defects in performance 
 
10.1 A defect of the SaaS Services exists if they do 

not have the contractually agreed quality. The 
contractual quality of the SaaS Services re-
sults from the specifications in the service 
catalogue of the respective SaaS Services. In-
sofar as the quality was not agreed, it is to be 
assessed according to the statutory regula-
tion whether a defect exists or not. 

 

10.2 The Customer shall report defects in the SaaS 
Services to GFOS immediately and in writing 
(e-mail suffices), stating the information 
known to him and relevant for their detection. 
The report must describe in detail the symp-
toms that have occurred, the program func-
tionality and the system and hardware envi-
ronment and contain the information that is 
useful for remedying the defects, for example 
the number of users affected, a description of 
the system and hardware environment and 
any third-party software that may have been 
loaded simultaneously. 

 
10.3 The Customer shall, within the bounds of 

what is reasonable, take measures to facilitate 
the identification of defects and their causes. 
GFOS shall determine the cause of a defect at 
its own expense. GFOS shall regularly report 
to the Customer on the respective status and 
success of these efforts. If the determination 
of the cause leads to the conclusion that a 
malfunction of the SaaS Services is not due to 
a defect for which GFOS is responsible, GFOS 
shall only have to remedy the malfunction if 
the Customer agrees to bear the associated 
costs. 

 
 
10.4 GFOS may remedy defects in the SaaS Ser-

vices by removal, bypass or replacement at 
GFOS's discretion. If GFOS does not success-
fully complete the rectification of defects 
within a reasonable period of time, the Cus-
tomer may set GFOS a grace period. After ex-
piry of the grace period, the Customer may 
demand a reasonable reduction of the remu-
neration or terminate the SaaS Contract; the 
Customer's right to self-execution according 
to section 536a para. 2 BGB is excluded. The 
setting of a grace period for the rectification 
of defects shall be dispensable if this is im-
possible, if it is refused by GFOS or delayed in 
an unreasonable manner, if there are reasona-
ble doubts regarding the prospects of suc-
cess or if it is unreasonable for the Customer 
for other reasons. 

 
10.5 An immediate reduction of the current remu-

neration for the SaaS Services is only permis-
sible insofar as the claim for reduction is un-
disputed or has been legally established; the 
Customer retains the right to reclaim any 
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overpaid amounts in accordance with the 
principles of unjust enrichment (sections 812 
ff. BGB). 

 
10.6 The rights of the Customer due to defects of 

the SaaS Services are excluded insofar as the 
Customer makes or has made changes to the 
SaaS Services without the consent of GFOS, 
unless the Customer proves that the changes 
do not have any effects on the analysis and 
elimination of the defects which are unrea-
sonable for GFOS. 

 
10.7 If GFOS provides SaaS Services in the deter-

mination or rectification of defects without 
being obliged to do so, GFOS may demand re-
muneration on a time and material basis if the 
Customer has at least grossly negligently 
failed to recognise the non-existence of a de-
fect. 

 
§ 11 Liability 
 
11.1  GFOS shall be liable without limitation for 

damage caused intentionally or by gross neg-
ligence, for damage resulting from injury to 
life, body and health, and for damage that 
gives rise to a duty to pay compensation pur-
suant to section 1 of the German Product Lia-
bility Act (“ProdHaftG”). 

11.2 In the event of slight negligence, GFOS shall 
only be liable insofar as it concerns a breach 
of material contractual obligations, the fulfil-
ment of which makes the proper performance 
of the SaaS Contract possible in the first 
place and on the observance of which the 
Customer could rely. Otherwise, liability for 
damages caused by slight negligence is ex-
cluded. § 11.1 remains unaffected.   

 
11.3 In the event of a slightly negligent breach of 

material contractual obligations by GFOS, the 
obligation to pay compensation shall be lim-
ited to the foreseeable damage typical for the 
contract. The foreseeable damage typical of 
the contract is the damage which GFOS fore-
saw as a possible consequence of a breach of 
contract at the time of conclusion of the con-
tract or which GFOS should have foreseen by 
exercising due care. Indirect damages and 
consequential damages which are the result 
of a service not being provided in accordance 
with the contract are also only compensable 

insofar as such damages are typically to be 
expected when using the SaaS Services as in-
tended. § 11.1 remains unaffected. 

 
11.4 The liability of GFOS in the cases of § 11.3 is 

limited to two hundred and fifty thousand eu-
ros (€ 250,000.00) per case of damage. If, in 
the opinion of the Customer, the foreseeable 
contractual risk exceeds this maximum liabil-
ity amount by more than an insignificant 
amount, GFOS shall be prepared to agree an 
appropriate higher liability amount in return 
for appropriate remuneration for the assump-
tion of risk, provided that insurance cover can 
be agreed for this. 

 
11.5  In the event of data loss or data destruction, 

GFOS shall only be liable insofar as GFOS has 
caused the destruction intentionally, through 
gross negligence or due to a breach of a ma-
terial contractual obligation. The liability of 
GFOS for the slightly negligent breach of an 
essential contractual obligation shall be lim-
ited in the above case to the amount of the 
damage that would also have arisen in the 
event of proper data backup by the Cus-
tomer. 

 
11.6 Even insofar the Customer is entitled to grant 

access to the respective SaaS Service to its 
Authorised Group Companies, the Customer 
remains the sole contractual partner of GFOS 
and claims against GFOS can be asserted 
solely by the Customer. Customer shall in-
demnify GFOS against all claims in the event 
that Authorised Group Companies assert 
claims directly against GFOS in connection 
with the SaaS Services. 

11.7 A liability for damages due to a defect already 
existing at the time of conclusion of the con-
tract pursuant to section 536a BGB is ex-
cluded. 

 
11.8 The above provisions on the limitation of lia-

bility shall also apply to the personal liability of 
the employees, representatives and bodies of 
GFOS. 

 
11.9 Claims for damages and claims for reimburse-

ment of futile expenses of the Customer shall 
become statute-barred within one (1) year; 
with regard to the beginning of the limitation 
period, section 199 para. 1 BGB shall apply. 
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This shall not apply to claims for damages and 
claims for reimbursement of futile expenses 
due to injury to life, body or health, in the case 
of claims under the Product Liability Act and 
in the case of breach of a quality guarantee. 
Furthermore, this shall not apply to claims 
based on an intentional or grossly negligent 
breach of duty by GFOS or a legal representa-
tive or vicarious agent of GFOS. 

 
11.10  A reversal of the burden of proof is not asso-

ciated with the above provisions. 
 
§ 12 Confidentiality, data protection, references 
 
12.1 The Customer undertakes to keep confi-

dential such facts, documents and 
knowledge which come to his knowledge in 
the course of the implementation of the 
business relationship with GFOS and which 
contain technical, financial, business or 
market-related information about the com-
pany GFOS, provided that GFOS designates 
the respective information as confidential 
or has an obvious interest in keeping it con-
fidential (hereinafter collectively referred to 
as "confidential information"). The Cus-
tomer shall use the confidential information 
exclusively for the purpose of implementing 
and executing the contractual relationship 
with GFOS in accordance with the contract 
and the individual contracts based thereon. 

 
12.2 The disclosure of confidential information 

by the Customer to third parties requires 
the express and prior written consent of 
GFOS. 

 
12.3 The duty of confidentiality pursuant to § 

12.1 above shall not apply if the respective 
confidential information can be proven: 

 
a) is or becomes generally known 

without any action on the part of 
the Customer or 

b) was already known to the Cus-
tomer or is made known by a third 
party authorised to pass on the in-
formation or 

c) is developed by the Customer 
without the intervention of GFOS 
and without exploitation of other 
information or knowledge obtained 

through the contractual contact; 
or 

d) must be disclosed due to manda-
tory statutory provisions or court 
or official orders. 

 
12.4 The Customer shall be responsible for com-

pliance with all relevant statutory data pro-
tection provisions, in particular for the law-
fulness of the data disclosure and data pro-
cessing of personal data of its employees 
and other data subjects in connection with 
the provision of services by GFOS. GFOS 
shall process the personal data of the Cus-
tomer within the scope of the contractually 
owed provision of services and in accord-
ance with the provisions of data protection 
law, respectively the provisions of the SaaS 
Contract. 

 
12.5 The Parties shall process personal data in 

compliance with the applicable provisions 
on data protection, in particular Regulation 
(EU) 2016/679 (General Data Protection 
Regulation, "GDPR"). 

 
12.6 Personal data of the Customer shall be col-

lected, stored, processed and used by 
GFOS if, to the extent and for as long as this 
is necessary for the establishment, perfor-
mance or termination of the SaaS Contract 
with the Customer. Any further collection, 
storage, processing and use of personal 
data of the Customer shall only take place if 
a legal provision requires or permits this or 
the Customer has consented. The Customer 
is aware that in order to carry out pre-con-
tractual measures and fulfil the contract 
with the Customer, the collection, pro-
cessing and use of the contact data of the 
Customer's contact persons (name, e-mail 
addresses, etc.) is required on the basis of 
point b) of Art. 6(1) GDPR. GFOS is in partic-
ular entitled to transfer the data to third par-
ties if and insofar as this is necessary for the 
implementation of pre-contractual 
measures and fulfilment of the contract 
(e.g. for service provision, invoicing or Cus-
tomer support) in accordance with point b) 
of Art. 6(1) GDPR or fulfilment of a legal ob-
ligation within the meaning of point c) of 
Art. 6(1) GDPR. GFOS will also forward this 
data to third parties (e.g. debt collection 
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companies) for the purpose of enforcing 
claims in accordance with point b) and/or f) 
of Art. 6(1)GDPR. 

 
12.7 The data protection information of GFOS is 

available at  
https://www.gfos.com/en/privacy.  

 
12.8 Insofar as GFOS processes personal data on 

behalf of the Customer within the frame-
work of the performance of the SaaS Con-
tract, GFOS shall only process the personal 
data within the framework of the contractu-
ally owed performance of services or other 
written instructions of the Customer and in 
accordance with the provisions of data pro-
tection law. The parties shall specify the de-
tails of the commissioned processing in a 
separate "Agreement on the Processing of 
Personal Data on Behalf". This agreement 
shall take precedence over the provisions of 
these GTC Cloud in its scope of application. 

 
12.9  GFOS shall be entitled to refer to the con-

tractual relationship with the Customer in a 
suitable form in brochures and publications 
(e.g. reference lists), including the use of the 
Customer's company logo. If the Customer 
does not agree to this, it shall inform GFOS 
accordingly in writing or in text form. 

 
§ 13 Reservation of self-delivery, force majeure and 
other hindrances 
 
13.1 If, for reasons for which GFOS is not re-

sponsible, GFOS does not receive the ser-
vices of GFOS's subcontractors required for 
the provision of the service owed by GFOS, 
or does not receive them correctly or in 
good time, despite proper and sufficient 
coverage prior to the conclusion of the con-
tract with the Customer, or if force majeure 
events (as defined in § 6.4 d) occur, GFOS 
shall inform the customers in good time in 
writing or in text form. In this case, GFOS 
shall be entitled to postpone the SaaS Ser-
vices for the duration of the hindrance or to 
withdraw from the SaaS Contract in whole 
or in part due to the part of the SaaS Con-
tract that has not yet been fulfilled, insofar 
as GFOS has complied with the above 
aforementioned information obligation. 

 

13.2 The Customer shall only be entitled to ter-
minate the SaaS Contract after the fruitless 
expiry of a reasonable grace period due to 
the part of the SaaS Contract that has not 
yet been fulfilled if it is objectively unrea-
sonable for the Customer to continue ad-
hering to the SaaS Contract and the force 
majeure event has already lasted for more 
than 3 months. Further claims by the Cus-
tomer, in particular those for damages, are 
excluded in this case. The Customer is 
obliged to remunerate SaaS Services pro-
vided up to that point in accordance with 
what has been agreed in this respect. 

 
§ 14 SaaS Contract Term, Termination, Termination of 
Contract 
 
14.1 Unless the Parties have agreed otherwise, the 

SaaS Contract shall have a minimum term of 
three (3) years ("Minimum Term") which be-
gins with the conclusion of the SaaS Con-
tract. Thereafter, the SaaS Contract shall be 
renewed for twelve (12) months at a time un-
less it is terminated in writing beforehand 
with a notice period of three (3) months to 
the end of the Minimum Term, thereafter to 
the end of the respective renewal.  

 
14.2  Each party is entitled to terminate the SaaS 

Contract at any time for good cause. Good 
cause exists if facts are given on the basis of 
which the terminating party, taking into ac-
count all circumstances of the individual case 
and weighing the interests of the other party, 
can no longer reasonably be expected to con-
tinue the SaaS Contract ("good cause"). If the 
good cause consists of the breach of a con-
tractual obligation, the termination is only 
permissible after the unsuccessful expiry of a 
deadline set for remedial action or after an 
unsuccessful warning, insofar as the setting 
of a deadline is not dispensable pursuant to 
section 323 para. 2 BGB. 

 
14.3  GFOS shall in particular be entitled to termi-

nate the contract for good cause if (i) the 
Customer is in arrears with the payment of at 
least two (2) monthly invoices or (ii) to the ex-
tent that applicable import control, export 
control or sanctions law does not permit 
GFOS to provide the SaaS Service. 
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14.4  After termination of the SaaS Contract for 
whatever reason 
a) all rights of use and other rights 

granted to the Customer under this 
SaaS Agreement shall automatically 
terminate: 

b) all confidential information provided 
by either party to the other under 
this SaaS Agreement or in connec-
tion with the terminated SaaS Ser-
vices shall be returned to the respec-
tive party upon request; this shall not 
apply to correspondence between 
the parties and other documents to 
be retained by the respective party 
in accordance with statutory provi-
sions; 

c) all unpaid remuneration and ex-
penses shall become immediately 
due for payment. 

 
14.5 Upon receipt of a notice of termination from 

GFOS or after the Customer's own notice of 
termination, the Customer shall immediately 
ensure that its data managed in the GFOS 
knownCloud or in the respective SaaS Ser-
vice is backed up and migrated to a system of 
the Customer at the latest upon termination 
of the SaaS Contract. Upon termination of 
the SaaS Contract, GFOS will delete the Cus-
tomer's data in accordance with the legal ob-
ligations. Upon request and against separate 
remuneration in accordance with the respec-
tive applicable service rates, GFOS shall sup-
port the Customer within the scope of the 
migration.  

 
14.6 Insofar as GFOS is commissioned by the Cus-

tomer to support the migration, the Custom-
er's data shall be provided by GFOS in consul-
tation with the Customer in a standard format 
(standard market format) on a data carrier or 
digitally for downloading. 

 
§ 15 Final provisions 
 
15.1  The place of performance for all contractual 

obligations shall be the registered office of 
GFOS. 

 
15.2  GFOS shall be entitled at any time to trans-

fer the rights and obligations under the 

SaaS Contract to companies of the GFOS 
Group. 

 
15.3  All agreements, ancillary agreements, repre-

sentations, amendments and supplements 
to the SaaS Contract (including these GTC 
Cloud) as well as other declarations in con-
nection with the SaaS Contract which trig-
ger a legal consequence (e.g. setting of 
deadlines, withdrawal) must be made in 
writing to be effective. This also applies to 
amendments or supplements to, as well as 
the waiver of, this written form clause. Inso-
far written form is required, this shall also be 
deemed to have been complied with by 
transmissions via fax, digital / electronic 
name signatures as well as signatures (e.g. 
DocuSign). The transmission of the relevant 
declarations by telecommunication, in par-
ticular by e-mail, however, is not sufficient 
for this purpose. The priority of an individual 
agreement (§ 305b BGB) remains unaf-
fected. 

 
14.5  The place of jurisdiction for all legal disputes 

between the parties arising from or in con-
nection with the SaaS Contract shall be Es-
sen, Germany, to the extent permitted by 
law; GFOS shall, however, also be entitled to 
sue the Customer at its general place of ju-
risdiction. The above agreement on the 
place of jurisdiction shall not apply if a dif-
ferent, exclusive place of jurisdiction results 
from the law. 

 
15.5  The SaaS Contract (including the GTC 

Cloud) are governed by the laws of the Fed-
eral Republic of Germany. The provisions of 
private international law and the UN Con-
vention on Contracts for the International 
Sale of Goods (CISG) shall not apply. 
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§ 1 Scope of application 
 
1.2 These Additional Terms and Conditions for the 

Provision of IT Services ("GTC IT Services") ap-
ply in addition to the above GTC Cloud if GFOS 
provides in the context of the SaaS Contract 
consulting, training, support, installation, im-
plementation, maintenance, support or cus-
tomisation services for hardware and software 
products or other services (hereinafter re-
ferred to as "IT Services") in addition to the 
SaaS Services - either as part of the SaaS Con-
tract or as part of a separate contract in the 
context of the SaaS Contract.  

 
1.2 Insofar that these GTC IT Services do not con-

tain a provision, the above GTC Cloud apply to 
the IT Services correspondingly. This applies 
especially for the following provisions of the 
GTC Cloud: general provisions in § 1 and the §§ 
11 (Liability), 12 (Confidentiality, data protec-
tion, references), 13 (Reservation of self-deliv-
ery, force majeure and other hindrances) and 
15 (Final provisions). In case of contradictions 
between the GTC Cloud and the GTC IT Ser-
vices, the GTC IT Services shall prevail with re-
spect to the IT Services. 

 
1.3 Unless expressly agreed otherwise in the con-

tract, GFOS shall provide the IT Services for 
the Customer as a support service on a service 
contract basis within the meaning of sections 
611 ff. BGB, without owing a concrete perfor-
mance outcome. 

 
1.4 If and insofar as GFOS has agreed to a specific 

performance outcome for the provision of the 
IT Services, e.g. for the creation of customised 
software and/or hardware adaptations as part 
of a hardware and/or software implementa-
tion, the "Additional Terms and Conditions for 
IT Services under a Contract for Works" 
printed under point C. after these GTC IT Ser-
vices shall apply in addition. 

 

§ 2 Subject matter of contract and scope of services 
 
2.1 The subject matter of the contract are the IT 

Services specified in the offer or in a separate 
service description or a SaaS Contract, not a 
specific (economic) success. GFOS shall pro-
vide the IT Services in accordance with the 
generally recognised rules of technology and 
in compliance with the agreed requirements. 

 
2.2 If the factual or legal situation changes after 

delivery of the final work result, GFOS shall not 
be obliged to draw the Customer's attention to 
any changes or to any consequences resulting 
therefrom. 

 
2.3 Insofar as GFOS has to present results in writ-

ing within the framework of the provision of 
services, this written presentation alone shall 
be authoritative. Drafts of written representa-
tions shall not be binding. Oral statements and 
information provided by GFOS shall only be 
binding if they are confirmed in writing by 
GFOS. Insofar as GFOS makes statements and 
provides information outside the scope of the 
order placed, these shall always be non-bind-
ing. 

 
2.4 A guarantee shall only be deemed to have 

been assumed by GFOS if GFOS has desig-
nated a property and/or a performance out-
come as "legally guaranteed" in writing. 

 
2.5 Data supplied by third parties at the request or 

instigation of the Customer or by the Cus-
tomer itself shall be the sole responsibility of 
the Customer and shall only be checked for 
plausibility without an express order and shall 
not be validated by GFOS. The conclusions 
and recommendations to be derived from the 
IT Services of GFOS shall be made to the best 
of our knowledge and in accordance with rec-
ognised rules of technology. 
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2.6 Unless otherwise agreed in writing or in text 
form, GFOS may, at its own discretion, use 
competent subcontractors for the execution 
of the order. 

 
2.7 GFOS shall examine any requests for changes 

made by the Customer with regard to the con-
tractually agreed IT Services and take them 
into account at its own discretion, insofar as 
this is possible within the framework of the ca-
pacities and within the framework of the effort 
and time planning. Insofar as such changes af-
fect the terms of the contract, the parties shall 
agree on an adjustment of the contract, in par-
ticular with regard to remuneration and perfor-
mance time/periods. If no agreement is 
reached on this, GFOS shall not be obliged to 
fulfil the Customer's request for changes to 
the agreed IT Services. 

 
2.8 Insofar IT Services are provided on site at the 

Customer's premises, the Customer is not au-
thorised to issue instructions to the consult-
ants appointed by GFOS. The consultants are 
not integrated into the Customer’s operations. 
The Customer can only give instructions to the 
GFOS contact person designated for project 
coordination, not directly to the individual 
consultants. 

 
2.9 Unless explicitly agreed otherwise, the project 

language is German; the project documenta-
tion is also in German. If the creation or adap-
tation of software is owed as part of the ser-
vice, any documentation of the code that may 
be owed can also be made "inline", i.e. com-
ments in the code directly. 

 
2.10 If GFOS provides IT Services beyond the 

scope of the contractual agreement in accord-
ance (text form is sufficient) with the Cus-
tomer, the terms and conditions shall apply ac-
cordingly to the IT Services provided in this re-
spect. 

 
§ 3 Performance times, service time, delay, response 
and resolution times 
 
3.1 Binding performance dates and times must be 

expressly agreed in writing. A transaction for 
delivery by a fixed date shall only be deemed 
to exist if GFOS has expressly confirmed such 
transaction in writing or if the legal 

requirements for a transaction for delivery by 
a fixed date are met. Insofar as a binding ser-
vice date has been agreed and the Customer 
cancels this within a period of less than three 
(3) working days before the agreed service 
date, GFOS shall be entitled to charge the 
Customer a cancellation fee amounting to 
80% of the net remuneration plus any statu-
tory value added tax for the cancelled IT Ser-
vices and to demand reimbursement of any 
travel and accommodation costs which can no 
longer be cancelled. The Customer shall be at 
liberty to prove that GFOS has incurred no 
damage or less damage than the asserted flat-
rate cancellation fee as a result of the cancel-
lation of the appointment. 
 

3.2 Unless otherwise agreed, GFOS shall only be 
obliged to perform the IT Services commis-
sioned in each case during the service hours 
(Mo-Thu. 8 a.m. - 5 p.m., Fr. 8 a.m. - 2.30 p.m., 
except on public holidays at the registered of-
fice of GFOS as well as on 24 December and 
31 December (hereinafter referred to as "ser-
vice hours"). For IT Services which are per-
formed outside the service hours, the follow-
ing surcharges will be charged: 

 Mon – Thu after 5 p.m.: 50 % surcharge 
Fri after 2:30 p.m.: 50 % surcharge 
Saturday: 50 % surcharge 
Sundays and public holidays: 100 % surcharge 

 
3.3 If no specific dates have been agreed for the 

provision of IT Services by GFOS, but a period 
has been agreed, this period shall not begin 
until all details of the execution of the order 
have been clarified and all other preconditions 
to be fulfilled by the Customer have been 
met, in particular agreed advance payments 
have been made, information required for the 
provision of services has been provided, etc. 
The same shall apply to performance dates. 
The same applies to performance dates. If the 
Customer has requested changes after the 
order has been placed, a new reasonable per-
formance period shall begin with the confir-
mation of the change by GFOS. 

 
3.4 If GFOS is in default of performance, the Cus-

tomer must first set GFOS a reasonable grace 
period of at least 14 working days (working 
days being understood to mean Monday - Fri-
day) for performance, unless this is 
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unreasonable in the individual case. If this pe-
riod expires fruitlessly, claims for damages 
due to breach of duty - for whatever reason - 
shall only exist in accordance with this § 3 and 
§ 11 of the GTC Cloud. GFOS shall not be in 
default as long as the Customer is in default 
with the fulfilment of obligations towards 
GFOS, including those from other contracts.  

 
3.5  Close cooperation between the Customer 

and GFOS is necessary for the provision of 
services. Both parties shall therefore inform 
each other of all circumstances from their re-
spective spheres which may have an effect 
on the provision of services by GFOS. The 
project and success responsibility for IT pro-
jects remains with the Customer. Irrespective 
of this, however, GFOS shall be responsible 
for the contractual provision of the IT Ser-
vices owed by GFOS. 

 
3.6 If binding response and/or recovery times are 

agreed for the IT Services, the following pro-
visions shall apply in addition: 

 
 Response time is the period of time within 

which the execution of the IT Services is 
started (e.g. with the rectification of a fault). 
The period starts with the receipt of the cor-
responding message by GFOS or the occur-
rence of an agreed event within the service 
time and runs exclusively during the agreed 
service time. If a message is received or an 
agreed event occurs outside the agreed ser-
vice time, the response time begins at the 
start of the next service time. 

 
 Resolution time is the period of time within 

which GFOS endeavours to finally process a 
malfunction or other work order, if necessary 
also by means of reasonable workarounds, 
within the framework of the technical and op-
erational possibilities of GFOS. Solution times 
shall run exclusively during the agreed service 
time. In the case of solution times, such times 
shall not be taken into account which, despite 
reasonable efforts by GFOS, lead to delays in 
the provision of the service, such as: out-
standing acts of cooperation by the Cus-
tomer, delivery times for necessary spare 
parts (insofar as no stockpiling has been ex-
pressly agreed) and, insofar as manufacturer 
bug fixes to hardware/software are 

necessary, the times until the corresponding 
provision by the manufacturer. In these afore-
mentioned cases, GFOS shall also use its best 
efforts to identify such interim measures as 
will keep any adverse effects on the Cus-
tomer as low as possible. 

 
§ 4 Obligations of the Customer to cooperate 
 
4.1 The Customer shall appoint a contact person 

to GFOS as the central contact person in all 
project matters for the agreed performance 
period, who can make binding decisions for 
the Customer during the performance of the 
contract and is available for the exchange of 
necessary information. Necessary decisions 
by the Customer shall be brought about by 
the contact person without delay and jointly 
documented by the parties in writing, if pos-
sible immediately afterwards. 

 
4.2 The Customer shall ensure that all coopera-

tion services required for the provision of the 
IT Services are provided in good time, in full 
and free of charge for GFOS. 

 
4.3 The Customer shall ensure that employees of 

the Customer who support GFOS in the pro-
vision of the IT Services, as well as service 
providers of the Customer on whose cooper-
ation GFOS is dependent, are available at the 
agreed times and provide all necessary acts of 
cooperation. The Customer shall be responsi-
ble for ensuring that its employees have the 
necessary knowledge, skills and experience to 
perform the tasks assigned to them. 

 
4.4 The Customer shall be obliged to support 

GFOS appropriately within the framework of 
the provision of services and in particular to 
create all conditions in the area of its sphere 
of operation which are necessary for GFOS to 
provide the IT Services properly. Unless oth-
erwise agreed, the Customer shall in particu-
lar  

 
a) provide GFOS with all documents 

and further information necessary 
for the execution of the IT Services 
in good time;  

b) bring to the attention of GFOS all 
processes and circumstances which 
may be of significance for the 
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performance of the IT Services; this 
shall also apply to documents, infor-
mation, processes and circum-
stances which only become known 
during the activity of GFOS; 

c) confirm, at the request of GFOS, the 
completeness of the documents 
submitted and the further infor-
mation as well as the information and 
declarations given in a written decla-
ration specified by GFOS; 

d) make decisions incumbent upon him 
regarding the implementation and 
content of IT Services without delay 
and inform GFOS thereof and exam-
ine proposals for changes made by 
GFOS without delay; 

e) inform immediately about the legal 
framework conditions originating 
from his sphere, insofar as specific 
requirements for the provision of the 
IT Services result from this; 

f) provide GFOS with rooms and work-
places as required within the scope 
of the provision of services and to a 
reasonable extent; 

g) grant GFOS employees remote ac-
cess (during the Customer's normal 
office hours) to the Customer's 
computers for the provision of ser-
vices (remote access).  

h) Further obligations of the Customer 
to cooperate and provide are regu-
lated in the offer or a separate ser-
vice description, if applicable. 

 
4.5 As long as the Customer's cooperation ser-

vices are not provided in accordance with the 
contract, GFOS shall be exempt from its obli-
gation to perform in whole or in part to the ex-
tent that GFOS is dependent on the respec-
tive cooperation or provision. GFOS shall not 
be responsible for disruptions to performance 
caused by the Customer's failure to provide 
cooperation services in accordance with the 
contract. Additional expenses incurred by 
GFOS due to the non-contractual provision of 
the cooperation services can be invoiced sep-
arately by GFOS according to expenditure. 
Any further claims of GFOS shall remain unaf-
fected. 

 

4.6 The cooperation services to be provided by 
the Customer shall constitute a genuine con-
tractual obligation towards GFOS and not 
merely an obligation. If the Customer does 
not provide the cooperation services to be 
provided by him or does not provide them in 
accordance with the contract and if this has 
an effect on the IT Services to be provided by 
GFOS, GFOS shall be released from the obli-
gation to provide the IT Services concerned. 
The corresponding performance deadlines 
shall be postponed by an appropriate period 
of time. GFOS shall be separately remuner-
ated for any additional expenditure incurred 
as a result, without prejudice to further rights 
on the basis of the agreed conditions. Further 
claims remain unaffected by this. 

 
4.7 Insofar as this is necessary in the context of 

the service provision, the Customer shall 
grant the consultants appointed by GFOS di-
rect or indirect access to software and IT sys-
tems as well as a simple right of use for the 
use of Customer's systems and applications 
in accordance with the contract and intended 
purpose, which is limited in time to the term 
of the IT Services. It is the Customer's respon-
sibility to ensure the proper operation of the 
necessary software and IT systems. Insofar as 
the Customer provides GFOS with content, 
materials, data and information for the service 
provision, it shall ensure that these are free of 
third-party rights that could conflict with the 
service provision by GFOS. 

 
4.8 The Customer shall take reasonable precau-

tions for the event that IT Services and/or 
work results are affected by disruptions (e.g. 
through data backup, fault diagnosis, regular 
checks). Unless an explicit written notice is 
provided by the Customer in individual cases, 
the consultants appointed by GFOS can as-
sume at any time that all data with which they 
may come into contact is secured. 

 
§ 5 Completion and Completions of the IT Services, 
Performance Failures 
 
5.1 Unless otherwise agreed, GFOS shall notify 

the Customer of the completion of the IT Ser-
vices. Such notification shall also be deemed 
to be the transmission of any agreed perfor-
mance result, report, statement, messages via 
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a ticket system, etc.. The IT Services shall 
thereby be deemed to have been provided 
and performed. 

 
5.2 The Customer shall inform GFOS immediately 

in writing or in text form if he realises that a 
service has not been provided by GFOS in ac-
cordance with the contract. In doing so, it 
shall specify the non-contractual perfor-
mance of the service to GFOS in as much de-
tail as possible. 

 
5.3 Insofar as GFOS is responsible for the service 

not being provided in accordance with the 
contract and the Customer has complied with 
its duty to inform in accordance with § 5.2, 
GFOS shall initially be entitled and obliged to 
provide the affected service in accordance 
with the contract within a reasonable period 
of time without additional costs for the Cus-
tomer, insofar as this subsequent provision of 
the service is possible and is not associated 
with disproportionate costs for GFOS. 

 
5.4 Insofar as it is not possible to make up for the 

service provision not in accordance with the 
contract or is refused by GFOS due to dispro-
portionate costs or is not successful in essen-
tial parts for reasons for which GFOS is re-
sponsible, even within a reasonable period of 
grace set by the Customer, the Customer 
shall be entitled to terminate the contract 
with regard to the IT Services without notice 
for good cause. In this case GFOS shall be en-
titled to remuneration for the IT Services pro-
vided until the termination takes effect. How-
ever, the claim to remuneration shall lapse for 
those IT Services which are of no interest to 
the Customer as a result of the termination. 
Within two (2) weeks of receipt of the termi-
nation, the Customer shall substantiate to 
GFOS in writing which IT Services this applies 
to. 

 
5.5 Further claims due to qualitative deficiencies 

in performance are excluded. This exclusion 
shall not apply in the event of intent or gross 
negligence on the part of GFOS or in the 
event of injury to life, limb or health. 

 
5.6 The claims due to defaults in performance 

shall become statute-barred after one year 
from the statutory commencement of the 

limitation period. The above limitation period 
shall not apply in the event of default in per-
formance due to intent or gross negligence 
on the part of GFOS or in the event of injury 
to life, limb or health. In these cases, the stat-
utory limitation period shall apply.  

 
5.7 If GFOS provides IT Services in the determi-

nation or elimination of notified/alleged per-
formance disruptions without being obliged 
to do so, GFOS shall be entitled to demand 
reasonable remuneration from the Customer 
according to expenditure if the Customer has 
failed to recognise the non-existence of the 
performance disruption due to at least gross 
negligence. 

 
5.8 Insofar as the defect in performance is an in-

fringement of third party property rights, §§ 
5.4 – 5.8 of the GTC Cloud shall apply. 

 
5.9 The acknowledgement of breaches of duty 

must always be in writing. 
 
§ 6 Remuneration, terms of payment 
 
6.1 The remuneration for the IT Services provided 

shall be based on the contractual agreements 
for the IT Services. Unless otherwise agreed 
therein, the Customer shall owe remuneration 
according to expenditure in the form of daily 
rates in accordance with the GFOS price list 
generally valid at the time of conclusion of the 
contract. In the case of remuneration on a 
time and material basis, GFOS shall be enti-
tled to make this payable at least monthly in 
arrears after the services have been rendered, 
including in the case of partial services, and to 
invoice it. If no agreement has been reached 
on remuneration, GFOS shall be entitled to 
the remuneration customary in the industry 
for the IT Services provided, unless certain IT 
Services have been expressly agreed as being 
free of charge. 

 
6.2 If remuneration on a time and material basis 

has been agreed and nothing to the contrary 
has been agreed, the following shall also ap-
ply:  

 
- Set-up times, travel costs, material 

costs, expenses and/or other inci-
dental costs are not included in the 
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daily rates and will be invoiced addi-
tionally. Waiting times of GFOS em-
ployees for which the Customer is 
responsible shall be remunerated as 
working times. GFOS must, however, 
take into account what GFOS has 
saved by not providing the IT Ser-
vices or has acquired or maliciously 
refrained from acquiring by using the 
IT Services elsewhere.  

 
 -The daily rates cover a working time 

of eight (8) hours and billing is on an 
hourly basis. Any additional work per 
day shall be invoiced pro rata. The 
agreed surcharges shall be added for 
work on weekends and public holi-
days as well as for work performed 
outside service hours. The travel 
times of GFOS employees to and 
from the Customer's place of busi-
ness as well as IT Services which 
GFOS provides at other locations at 
the Customer's request shall be 
charged by GFOS for the travel time 
of the respective employees at the 
agreed daily rate. 

 
 -Insofar as GFOS submits proofs of 

expenditure/hours to the Customer, 
the latter shall check these without 
delay and sign them off to indicate 
agreement at the latest within four-
teen (14) calendar days of receipt 
and thus release them. If the Client 
does not agree with the evidence 
provided, the Client shall set out any 
objections to the evidence in detail 
in writing within this period. The par-
ties will then immediately attempt to 
clarify the matter. Insofar as the Cus-
tomer does not raise any objections 
to the evidence within the afore-
mentioned period, the effort/hours 
records shall be deemed to have 
been approved if and insofar as 
GFOS has referred to the fiction of 
approval in the evidence. 

 
6.3 Unless otherwise agreed, GFOS shall be enti-

tled, in the event of an expected execution 
period of more than 90 days, to demand an 
advance payment of 1/3 of the agreed total 

net remuneration upon conclusion of the con-
tract plus VAT. 

 
6.4 In all other respects, the provisions pursuant 

to §§ 9.2, 9.3, 9.5 and 9.6 of the GTC Cloud 
apply accordingly. 

 
§ 7 Rights of Use, Passing on of Work Results 
 
7.1 All contractually agreed IT Services and work 

results of GFOS are intended exclusively for 
the Customer and for use for the purposes 
specified in the contractual agreements. 

 
7.2 GFOS shall remain the owner of all work re-

sults which are or can be protected by indus-
trial property rights or positions similar to in-
dustrial property rights of whatever kind (e.g. 
patent rights, trademark rights, utility model 
and design rights, copyrights) and whether 
registered or not, and to which GFOS is enti-
tled at the time of conclusion of the contract 
or which are created by GFOS (or by third par-
ties on behalf of GFOS) after conclusion of 
the contract (hereinafter referred to as "work 
results"). The same shall apply to adaptations, 
changes and further developments of the 
work results. 

 
7.3 Upon full payment of the agreed remunera-

tion, GFOS shall grant the Customer a non-
exclusive, permanent, non-transferable right 
to use the work results specially created for 
the Customer and identified as such in the of-
fer or in a separate service description, insofar 
as this results from the agreed purpose. The 
right of use is limited to use in the Federal Re-
public of Germany as well as to the country of 
destination additionally agreed between the 
parties, if any, in which the work results are to 
be used. 

 
7.4 The disclosure of work results (or excerpts of 

work results - whether in draft or final version) 
or information about the activities of GFOS 
for the Customer to a third party requires the 
written consent of GFOS, unless (i) the 
agreed purpose already results in the consent 
to disclosure or information or (ii) the Cus-
tomer is obliged to disclose or provide infor-
mation due to a law or an official order. 
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7.5 Insofar as the work results contain standard 
software of a third party (hereinafter referred 
to as "Third-Party Software"), the use of this 
Third Party Software shall be subject to the 
corresponding licence conditions of the re-
spective software manufacturer. The Cus-
tomer undertakes to comply with the respec-
tive licence conditions in full and at all times. 
The licence conditions applicable to the re-
spective Third-Party Software are either at-
tached to the offer of GFOS or GFOS refers 
in the offer to the website of the software 
manufacturer via which the Customer can 
view and download the licence conditions. 
For the use of Third-Party Software, it may 
also be necessary for the Customer to declare 
his consent to the validity of the licence con-
ditions of the respective software manufac-
turer during the installation process. Insofar 
as the Customer has commissioned GFOS 
with the installation of the Third-Party Soft-
ware in accordance with a separate order, 
GFOS shall be authorised by the Customer to 
issue such a declaration of consent on behalf 
of the Customer and thereby bindingly oblige 
the Customer to comply with the licence con-
ditions vis-à-vis the software manufacturer. 

 
§ 8 Third party property rights 
 
8.1  GFOS shall ensure that no third party rights 

exist which impede, restrict or exclude the 
contractual use by the Customer of the IT 
Services and the work results produced by 
GFOS. The provisions of § 5.5 of the GTC 
Cloud apply accordingly.  

 
8.2 Should a third party assert justified claims for 

the infringement of copyrights, patents or 
other industrial property rights by GFOS or by 
the work results created by GFOS and the 
Customer be prohibited from using the work 
results in whole or in part in a legally binding 
way, GFOS shall be liable to the Customer 
within the period specified in § 11.9 of the 
GTC Cloud  as follows if and insofar as GFOS 
is at fault in this respect:   

 
a) At GFOS's discretion, GFOS shall 

first attempt to either obtain a right 
of use for the work results con-
cerned at GFOS's expense or modify 
the work results in such a way that 

the property right is not infringed. In 
addition, GFOS indemnifies the Cus-
tomer from legally established claims 
by third parties due to the infringe-
ment of property rights due to the 
contractual use of the work results 
as well as from the costs of legal de-
fense caused by this within the limits 
of the limitation of liability agreed in 
§ 11 of the GTC Cloud. 

 
c) In all other respects, the provisions 

of §§ 5.5, 5.7 and 5.8 of the GTC 
Cloud shall apply accordingly.  
 

§ 9 Term and termination 
 
9.1 If the duration of the IT Services is neither 

agreed nor can be inferred from the nature 
or purpose of the IT Services, these may be 
terminated in whole or in part by either 
party with three months' notice to the end 
of a calendar month, but at the earliest to 
the end of a minimum contract period 
agreed in the contract. A different period of 
notice may be agreed in the contract.  

 
9.2 In addition, the contract may be terminated 

in whole or in part with regard to the IT Ser-
vices by either party for good cause - with-
out observing a notice period - within a rea-
sonable time from knowledge of the reason 
for termination. § 13.2 of the GTC Cloud ap-
plies accordingly. In the event of termina-
tion for good cause, GFOS shall be entitled 
to remuneration for the IT Services provided 
until the termination takes effect. However, 
the remuneration shall not apply to those IT 
Services for which the Customer demon-
strates that they are of no interest to him 
due to the termination.  
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§ 1 Scope of application  
 

These Additional Terms and Conditions for IT 
Services under Contracts for Works (hereinaf-
ter referred to as "Additional Terms and Con-
ditions") shall apply in addition to the afore-
mentioned GTC IT Services if GFOS – due to 
an explicit contractual agreement - owes a 
concrete performance success within the 
scope of the provision of the IT Services and in 
this respect the contract for works law applies, 
e.g. in the case of customised hardware and/or 
software adaptations within the scope of a 
hardware and/or software implementation. In 
the event of contradictions between the GTC 
IT Services and these Additional Terms and 
Conditions, the Additional Terms and Condi-
tions shall take precedence.  

 
§ 2 Scope of services 
 
2.1 The IT Services to be provided by GFOS as well 

as the work results to be achieved are deter-
mined in accordance with the agreements set 
out in the contract.  

 
2.3 The Customer shall bear the risk that the 

agreed IT Services as well as the work results 
to be achieved meet his requirements. In the 
event of doubts, he shall seek advice in good 
time from GFOS consultants or from expert 
third parties. 

 
§ 3 Acceptance 
 
3.1 Acceptance shall take place after checking 

the work results to be produced within the 
scope of the IT Services. For this purpose, 
GFOS may demand a written acceptance 
declaration and/or an acceptance protocol 
signed by the Customer. 

 
3.2 If (partial) work results are defined, GFOS may 

make each (partial) work result available for 
acceptance. 

3.3 The Customer shall inspect (partial) work re-
sults provided for acceptance immediately 
after notification of completion, but within a 
maximum of ten (10) working days (hereinaf-
ter referred to as the "acceptance period"), 
and either declare acceptance in writing 
and/or notify any defects with a precise de-
scription. If the Customer does not declare 
acceptance within the Acceptance Period or 
uses the work results without giving notice of 
defects, the (partial) work result shall be 
deemed accepted. Insignificant defects do 
not entitle the Customer to refuse ac-
ceptance. The productive deployment, com-
missioning or use of (partial) work results by 
the Customer shall in any case be deemed ac-
ceptance of the respective (partial) work re-
sults. 

 
3.4 If the Customer notifies GFOS of any defects 

found within the acceptance period, GFOS 
shall assign them to one of the following de-
fect classes: 

 
 Defect class 1: The (partial) work result is af-

flicted with a defect that makes usability im-
possible or unreasonably impairs it. 

 
 Defect class 2: The (partial) work result has a 

defect that restricts the usability more than 
insignificantly, although there is no defect of 
defect class 1. 

 
 Defect class 3: The (partial) work result has a 

defect that only insignificantly restricts the 
usability.  

 
3.5 The Customer may refuse acceptance if de-

fects of defect class 1 exist or if several de-
fects of defect class 2 together lead to ef-
fects of defect class 1. 

 
3.6 GFOS shall rectify the defects notified in ac-

cordance with § 3.3 of these Additional Terms 
and Conditions within a period appropriate to 
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the category of the defect and - in the event 
of refused acceptance - shall make the work 
result available to the Customer again for ac-
ceptance. §§ 3.3 to 3.5 of these Additional 
Terms and Conditions shall apply accordingly 
to this and any further acceptance. 

 
§ 4 Warranty for work performance 
 
4.1 GFOS warrants that the work results pro-

duced within the scope of the IT Services 
have the expressly agreed quality features 
and that the granting of the rights of use 
agreed in § 7.3 of the GTC IT Services to the 
Customer is not opposed by any third party 
rights. Insofar as no express quality has been 
agreed, the warranty refers to the fact that 
the work results are suitable for the contrac-
tually presumed, otherwise usual use and 
have a quality which is usual for work results 
of this type and which the Customer can ex-
pect for work results of this type. 

 
4.2 The Customer shall notify GFOS without de-

lay of any defects occurring, with a precise 
description of the problem and the infor-
mation useful for rectifying the defect. In the 
case of proven material defects, GFOS shall 
provide warranty by subsequent performance 
in such a way that GFOS, at its own discretion, 
provides the Customer with a new, defect-
free state of the work results or rectifies the 
defect. In the case of proven defects of title, 
GFOS shall provide warranty by means of 
subsequent performance in that GFOS shall 
provide the Customer with a legally flawless 
opportunity to use the work results or, at the 
option of GFOS, replaced or modified work 
results of equivalent value. The Customer 
must accept a new status of the work results 
(e.g. update of a software) if the contractual 
functional scope is maintained and the ac-
ceptance is not unreasonable. The urgency of 
the fault rectification shall be determined by 
the degree of operational hindrance. 

 
4.3 If subsequent performance finally fails after 

the fruitless expiry of two reasonable periods 
of grace to be set by the Customer, the Cus-
tomer may terminate the contract with regard 
to the IT Services under a contract for works, 
declare withdrawal or reduce the remunera-
tion. In the case of insignificant defects or 

deviations, however, withdrawal from the 
contract with regard to the IT Services under 
a contract for works is excluded. GFOS shall 
provide compensation for damages or reim-
bursement of futile expenses due to a defect 
within the limits set out in § 11 of the GTC 
Cloud. 

 
5.4 The warranty period for work performances is 

one year from acceptance. This does not apply 
to claims for damages arising from a guaran-
tee, the assumption of a procurement risk, in-
jury to life,  or health, intentional, grossly neg-
ligent or fraudulent conduct. 

 


