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1. Subject matter of terms and conditions

The subject matter of these terms and conditions is the use of 
the standard user software GFOS Smart Solutions developed 
by Gesellschaft für Organisationsberatung und 
Softwareentwicklung mbH, having its registered office in Essen 
(hereinafter “GFOS”) (hereinafter “Smart Solutions”), and the 
provision of storage capacity for storing the use data generated. 

GFOS offers its services exclusively to entrepreneurial 
customers (hereinafter “Users”) within the meaning of Sec. 14 of 
the German Civil Code (BGB). There is therefore no right of 
revocation for the contracts entered into with GFOS. An 
entrepreneur means a natural or legal person or a partnership 
with legal personality who or which, when entering into a legal 
transaction, acts in exercise of his or its trade, business or 
profession. 

Any terms and conditions of business provided by the User do 
not apply. GFOS rejects the incorporation thereof by reference 
unless such incorporation is individually agreed in text form. 

2. Scope of services

The scope of services for Smart Solutions is further developed 
on an ongoing basis and is therefore not part of the subject 
matter of these terms and conditions. Instead, it is in 
accordance with the then-applicable specifications published on 
the website (www.gfos.com). 

The contractual relationship between the Parties is 
characterized by the fact that Smart Solutions itself is located on 
a server infrastructure operated by GFOS (cloud service). The 
User accesses this infrastructure via its Web browser. Use 
therefore requires an Internet-capable device, to be provided by 
the User, and an Internet connection. 

All data are stored on systems that are operated on the 
responsibility of GFOS. In this context, GFOS provides only the 
functions of Smart Solutions and the storage capacity necessary 
to this end. The transfer of rights of use pursuant to the German 
Copyright Act (UrhG) is not part of the subject matter of this 
Agreement. The User has ascertained in advance – where 
applicable, through use during a trial phase – that Smart 
Solutions and the functions thereof meet the User’s needs. 

To the extent that GFOS provides templates or reports within 
Smart Solutions, such as working hours templates for 
employees, these merely serve as design samples. GFOS 
makes no warranty that the templates, reports, analyses, entry 
fields, etc., are accurate or complete. 

To the extent that the User requires legally binding information, 
particularly on the provisions of tax law, social insurance law, or 
occupational safety and health law and/or other non-waivable 
provisions, the User is obligated to obtain professional legal 
advice. 

3. Entry into contract; customer account

The use of Smart Solutions requires that a customer account be 
set up with GFOS. To set up the customer account (hereinafter 
“Registration”), GFOS collects the name and e-mail address and 
a password. The User can use this information (e-mail address 
and password) to log in to the User’s customer account once 
Registration is complete. 

GFOS will confirm that the customer account has been set up 
onscreen and by e-mail. When the customer account is set up, a 
contract for the use of Smart Solutions comes into existence. 

To prevent abuse, GFOS will send a confirmation link to the e-
mail address stated during Registration. The User is responsible 
for confirming the User’s e-mail address by clicking this link within 
48 hours (“double opt-in”). If the e-mail address is not confirmed 
in due time, the provider will erase all data associated with the 
Registration without delay. The erasure of these data is also 
deemed to constitute termination with immediate effect for good 
cause. 

4. Trial phase; paid use

GFOS will initially maintain the User’s gfos.SmartTimeManager 
customer account free of charge for a term of 28 days starting as 
of Registration (hereinafter “Trial Phase”). 

The User is granted the opportunity to test the functions of 
gfos.SmartTimeManager free of charge on a one-time basis for a 
period of 28 days starting as of Registration. If the User finds the 
services persuasive, the User can switch to a paid subscription at 
any time. 

GFOS will block access once the Trial Phase is over. The use 
data will be erased in accordance with Sec. 12 hereof unless the 
User requests them in text form within 28 days. 

An entry screen is available in the User’s customer account for 
switching to a paid contract model. GFOS will issue a binding 
offer for the contract requested by the User, which the User can 
accept online via the entry screen. 
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Due to the complexity – and thus the amount of time and effort – 
involved in the setup process, no Trial Phase  

8. User’s obligations
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is agreed for gfos.SmartProductionManager. The use of 
gfos.SmartProductionManager requires that a paid subscription 
be taken out during Registration. 

The use of the services and access thereto require that an 
appropriate subscription exist outside a Trial Phase. This does 
not affect the User’s right to dispose of the stored user data. 

5. Services subject to separate charges

At the User’s request, GFOS will provide support by phone and, 
where applicable, remote support as well as advice in case of 
errors working with Smart Solutions at the location in Essen. 
These services will be billed separately in 15-minute 
increments. The underlying hourly rate is €100.00 plus value-
added tax (VAT) at the statutory rate. 

The hotline is typically available to the User from 
8 a.m. to 6 p.m. Monday through Friday, except legal holidays 
observed in North Rhine-Westphalia. 

6. Use restrictions; exclusion of reverse engineering;
reseller exclusion

Both Smart Solutions and the storage capacity can only be used 
as intended. Disruptions based on improper use or use in 
excess of system resources are prohibited. 

Except with the prior written consent of GFOS, the User is not 
permitted to reverse engineer Smart Solutions as provided for 
use through observation, investigation, dismantling, or testing; 
nothing herein shall affect any non-waivable rights provided by 
law regarding reverse engineering. 

GFOS provides its services exclusively to the respective User; 
the User, for its part, shall refrain from providing these services 
to any third party, including in part or temporarily, except where 
this has been agreed with GFOS in advance. Employees of the 
User for whom the User has the necessary number of use rights 
are not considered third parties; for the purposes of these terms 
and conditions, “employee” also means other parties to contracts 
with the User, such as freelancers, whose use data are collected 
via Smart Solutions. 

7. Changes in the scope of services

GFOS is entitled to adjust the scope of services for Smart 
Solutions, including, and in particular, to modify or remove 
individual functions, provided that this does not adversely affect 
the use of Smart Solutions by the User as agreed or adversely 
affects it to a merely minor degree. 

The User undertakes to ensure that the relevant access 
information is kept secret and not disclosed to third parties by the 
persons with use authorizations, especially employees. This 
includes disclosure to persons who, while they are employees of 
the User, do not have use authorization. 

The User has the ability to process personal data concerning its 
employees and, where applicable, third parties in various areas of 
Smart Solutions. 

The User undertakes to ensure that Smart Solutions is used to 
process only data that the User is authorized to process; the User 
makes the same undertaking on behalf of its employees and all 
other persons with use authorizations to whom the User grants 
access to Smart Solutions. 

The User must notify GFOS of any service failures or other 
technical errors without delay after becoming aware thereof in 
order to enable immediate fault resolution. In this regard, the User 
is under an obligation of cooperation and mitigation of harm. 

9. Blocking of the customer account

GFOS is entitled to block the User’s access and/or that of the 
User’s employees if there is good cause to do so. Good cause 
includes, but is not limited to, the following: use of the services 
other than as intended, violation of the restrictions set forth in 
Sec. 6 hereof, technical manipulation or the introduction of 
malware, violation of the obligations arising from Sec. 8 hereof, or 
any delay on the User’s part in payment of the use fees of more 
than 30 days from the time at which such fees fall due. 

10. Fees; term of contract

To the extent that a Trial Phase has been agreed, the User has 
the ability, during the Trial Phase and within 28 days after the end 
thereof, to extend the use authorization for Smart Solutions in 
accordance with the information provided in the User’s customer 
account by acquiring a paid subscription to extend beyond the 
Trial Phase. To this end, the User can, within its customer 
account, choose from among the various modular functions and 
subscription terms offered by GFOS. 

Any use fees that may apply will be collected at the start of the 
term of the subscription and at the start of every extension for the 
entire term of the subscription in advance by way of SEPA Core 
Direct Debit charged to the account designated by the User for 
this purpose. The User must notify GFOS immediately of any 
changes in the User’s bank details and must then issue a new 
SEPA Core Direct Debit Mandate. 

The User undertakes to ensure that it is possible to collect the 
funds in due time. GFOS is permitted to charge the User for 
necessary 
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costs incurred by GFOS as a result of non-collection of funds 
for which the User is responsible. 

The duration of the use authorization is, in each case, in 
accordance with the subscription term chosen by the User. To 
the extent that the User adds further optional Smart Solutions 
functions during the term of the subscription or increases the 
number of employees to be managed, the subscription term 
originally chosen starts over. 

The subscription chosen in each case is automatically renewed 
for the same period unless the User gives 30 days’ notice of 
termination of the subscription in text form, effective as of the 
end of the respective subscription term. 

GFOS is entitled to withhold the services and block access to 
the customer account to the extent that the User is in default of 
payment of charges that are due. 

11. Availability; service disruptions

The availability of Smart Solutions is 99.5% averaged over the 
year. This does not include scheduled and announced work 
involving the data center or cases that are attributable to 
circumstances lying outside the control of GFOS, including but 
not limited to force majeure, failure to meet technical 
requirements on the User’s part, unforeseeable operational 
disruptions, or circumstances for which GFOS is otherwise not 
responsible. 

Furthermore, restrictions in the performance of the services may 
occur due to necessary backup, service, and updating work 
daily between 11 p.m. and 5 a.m. 

Periods of unavailability or reduced performance below the 
threshold mentioned here are considered to be trivial and 
cannot establish claims on the User’s part due to non-
performance or poor performance. 

With regard to data transfers, the obligation of GFOS to perform 
is restricted to communication between the GFOS server and a 
suitable point of connection with the Internet to be chosen by 
GFOS. GFOS has no influence over the availability or reliability 
of the data routes within the Internet lying outside its own 
network. GFOS is therefore under no obligation to ensure 
successful exchange of data between the connection point and 
third-party servers. 

12. Liability

GFOS is liable without limitation in cases of intent and gross 
negligence and for all instances of personal injury, meaning loss 
of life, bodily injury, or impairment of health, and in the cases in 
which unlimited liability is required by non-waivable provisions 
of law, such as those set down in the German Product Liability 
Act (ProdHaftG) and in the case of warranties of a particular 
quality. 
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In case of violation of essential contractual obligations by GFOS 
due to ordinary negligence, the liability of GFOS for compensation 
is limited to the amount of damage and/or losses that is 
foreseeable and typical of the contract. A contractual obligation is 
considered essential if the fulfillment thereof renders the 
implementation of the contract possible in the first place and the 
User is permitted to trust in the fulfillment of this obligation. 

In all other cases, liability for damage and/or losses caused 
through ordinary negligence is ruled out. In particular, GFOS is 
not liable for lost profit, production stoppages, risks associated 
with entrepreneurial and business policy decisions by the User 
(such as incorrect assessments of the market or operating 
situation by the User) or consequential damage and/or losses due 
to defects. 

Any and all claims for damages and claims to compensation for 
expenditures made in vain lapse within one year; with regard to 
the commencement of the limitation period, Sec. 199 (2) BGB 
applies. This does not apply to claims for damages or claims to 
compensation for expenditures made in vain due to loss of life, 
bodily injury, or impairment of health, claims pursuant to the 
German Product Liability Act, or claims relating to the violation of 
a warranty of a particular quality. This moreover does not apply to 
claims based on an intentional or grossly negligent violation of an 
obligation on the part of GFOS or any of its statutory 
representatives or vicarious agents. 

13. Termination; end of contract

The User and GFOS are permitted to terminate the contractual 
relationship by way of ordinary termination at any time upon 30 
days’ notice, effective as of the end of the relevant subscription 
term. 

Nothing herein shall affect either Party’s right of termination with 
immediate effect for good cause. Good cause is deemed to exist, 
in particular, if there are objectively understandable indications 
suggesting that one of the Parties is significantly restricted in its 
ability to perform, for example due to insolvency, or if one Party 
fails to discontinue a serious violation of an obligation within 30 
days despite a warning to do so. 

Notice of termination is not valid unless given in text form. 

After the end of the Trial Phase or the term of the contract, as the 
case may be, the User and its employees will no longer have the 
ability to log in to the customer account. The User is responsible 
for copying those data that the User wishes to continue using 
after the end of the contract to a storage medium of the User’s 
own in due time prior to the end of the contract. 

GFOS is entitled, and is under an obligation to the User, to 
irrevocably erase any and all data associated with the customer 
account – subject to the terms of paragraph 6 hereof – after a 
retention period of 30 days after the end of the contract expires. 
The retention period serves to allow the User to recover its data in 
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the event that it has inadvertently terminated the contract, has 
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objected to the notice of termination, or changes its mind. 
Nothing herein shall affect the User’s right to request immediate 
erasure as of the end of the contract at any time. Data that 
GFOS is required to store for reasons of tax law, commercial 
law, or other provisions of law shall remain stored until the 
relevant storage obligation has expired. 

To the extent that the User believes a notice of extraordinary 
termination issued by GFOS is unjustified, the User is obligated 
to object thereto within three weeks after receipt of such notice. 
If the User does not object, GFOS will assume the User agrees 
to the termination of the contractual relationship; in this case, 
the User shall have no claims for damages due to erasure of 
data pursuant to paragraph 5 hereof. 

14. Amendments to these terms and conditions of business

GFOS reserves the right to amend these terms and conditions 
of business with effect for the future. GFOS shall communicate 
the intended change to the User no later than six weeks prior to 
the time of the change. If the User does not object in text form 
within 30 days, the User is deemed to have given consent. The 
announcement must specifically point out to the customer the 
right to object and the possibility of termination. 

15. Privacy

The privacy policy posted at
https://www.gfos.com/datenschutz.html applies in addition to 
this Agreement. Where there is any conflict between the policy 
posted there and this Agreement, this Agreement shall take 
precedence. To the extent that a data processing agreement is 
required by law, the User and GFOS must enter into an 
agreement that complies with the specifications of the GDPR. 

16. Final provisions

The sole place of jurisdiction with regard to disputes arising 
from the implementation hereof or in connection with the 
contractual services is Essen. This Agreement is subject 
exclusively to German law, excluding the German conflict-of-
laws provisions of private international law. 

Side agreements and all contractual declarations concerning 
this Agreement require at least text form (Sec. 126b BGB). 

Should individual provisions of these terms and conditions of 
business turn out to be invalid or unenforceable, the remaining 
provisions shall continue to apply unchanged. The same applies 
in the event that there is an unintended gap in the provisions 
hereof. 

https://www.gfos.com/datenschutz.html
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